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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre: Chapter 11

ATARI, INC., et al., Case No. 13-10176 (JMP)

1
Debtors. (Jointly Administered)

N N N N N N N

ORDER AUTHORIZING THE SALE OF THE STAR CONTROL FRANCHISE
AND GRANTING RELATED RELIEF

Upon the Debtors’ motion, dated May 22, 2013 (the “Motion™),? pursuant to sections 105,

363, and 365 of title 11 of the United States Code (the “Bankruptcy Code”)® and rules 2002,

6004, 6006, 9008, and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy
Rules”) for, among other things, entry of an order (i) authorizing the sale (the “Sale

Transaction”) of the Star Control Franchise (the “Star Control Assets”) to Stardock Systems, Inc.

(the “Buyer”) free and clear of liens, claims, encumbrances, and other interests, except to the
extent set forth in that certain Asset Purchase Agreement (the “APA”), attached hereto as Exhibit
A, (ii) authorizing the assumption and assignment of certain executory contracts in connection
with the Sale Transaction, and (iii) granting certain related relief, all as more fully described in

the Motion; and the Court having entered an order on June 14, 2013 (the “Bid Procedures

Order™) approving, among other things, the (a) proposed procedures for submitting competing

bids for the Star Control Assets (the “Bid Procedures™), (b) procedures for the assumption and

assignment of certain executory contracts (the “Assumed Contracts”) in connection with the Sale

Transaction (the “Assumption and Assignment Procedures™); and (c) the date, time and place of

! The “Debtors” are Atari, Inc., Atari Interactive, Inc., Humongous, Inc., and California U.S. Holdings, Inc.
2 Capitalized terms not defined herein shall have the meaning given to them in the Motion.
® Unless otherwise indicated, all section (8) references are to the Bankruptcy Code.
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the Sale Hearing; and the Sale Hearing having been held on July 24, 2013; and upon the record
of the Sale Hearing and all of the proceedings had before the Court; and the Court having
reviewed the Motion and all affidavits, declarations, responses, and objections thereto and found
and determined that the relief requested in the Motion is in the best interests of the Debtors, their
estates and creditors, and all parties in interest and that the legal and factual bases set forth in the
Motion and at the Sale Hearing establish just cause for the relief granted herein; and after due
deliberation and sufficient cause appearing therefor, it is hereby:

FOUND AND DETERMINED THAT:

A. Jurisdiction and Venue. The Court has jurisdiction to hear and determine and to

grant the relief requested in the Motion pursuant to 28 U.S.C. 8§ 157(b)(l) and 1334(b). Venue
of these cases and the Motion in this district is proper under 28 U.S.C. §8 1408 and 1409. This is
a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).

B. Statutory Predicates. The statutory predicates for the relief requested in the

Motion are 88 105, 363, and 365 and Bankruptcy Rules 2002, 6004, 6006, 9008, and 9014.

C. Sufficiency of Notice. As evidenced by the affidavits and certificates of service

and publication previously filed with the Court, in light of the exigent circumstances of these
bankruptcy cases and based on the representations of counsel: (i) proper, timely, adequate, and
sufficient notice of the Motion, the Bid Procedures, the Sale Transaction, the assumption and
assignment of the Assumed Contracts, and the Sale Hearing (collectively, the “Noticed ltems”)
have been provided in accordance with Bankruptcy Rules 2002(a), 6004(a), 6006(c) and 9014,
and all applicable provisions of the Bankruptcy Code and the Local Bankruptcy Rules for the
Southern District of New York and in compliance with the Bid Procedures Order; (ii) such notice
was good, sufficient, reasonable, and appropriate under the particular circumstances of these
chapter 11 cases, and reasonably calculated to reach and apprise all holders of liens, claims,

2
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encumbrances, and other interests, including, without limitation, any holder asserting any rights
or claims based on any taxes or successor or transferee liability, about the Noticed Items; and
(iii) no other or further notice of the Noticed Items, or any matters in connection therewith is or
shall be required. With respect to entities whose identities are not reasonably ascertainable by
the Debtors, publication of the Sale Notice in domestic and international editions of The Wall
Street Journal on June 18, 2013 and June 19, 2013, respectively, was sufficient and reasonably
calculated under the circumstances to reach such entities.

D. Objections. To the extent not withdrawn, resolved, or otherwise addressed by the
terms of this Order, all objections to the Motion are overruled.

E. Assets Property of the Estate. The Star Control Assets are property of the

Debtors’ estates and title thereto is vested in the Debtors’ estates.

F. Sufficiency of Marketing. The Debtors and their professionals marketed the Star
Control Assets as set forth in and in accordance with the Motion and the Bid Procedures. Based
upon the record of these proceedings, all creditors and other parties in interest and all prospective
purchasers have been afforded a reasonable and fair opportunity to bid for the Star Control
Assets.

G. Bid Procedures. The Bid Procedures were substantively and procedurally fair to

all parties and all potential bidders and afforded notice and a full, fair, and reasonable
opportunity for any person to make a higher or otherwise better offer to purchase the Star
Control Assets. The Debtors conducted the sale process, including the Auction, without
collusion and in accordance with the Bid Procedures.

H. Sale Highest and Best Offer. After the conclusion of the Auction held on July 18,

2013, the Debtors determined in a valid and sound exercise of their business judgment that the
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highest and best Qualified Bid for the Star Control Assets was that of the Buyer, and constitutes
reasonably equivalent value and fair consideration under the Bankruptcy Code, the Uniform
Fraudulent Transfer Act, the Uniform Fraudulent Conveyance Act and any other applicable laws,
and may not be avoided under § 363(n). No other person or entity or group of persons or entities
has offered to purchase the Star Control Assets for an amount that would provide greater value to
the Debtors than the Buyer. The Court’s approval of the Sale Transaction is in the best interests
of the Debtors, their estates, creditors and all other parties in interest.

l. Corporate Authority. Subject to the entry of this Order, the Debtors have full

power and authority to: (i) transfer the Star Control Assets to the Buyer and execute such bills of
sale and other documents as may be appropriate in their discretion; (ii) take all company action
necessary to authorize and approve the sale of the Star Control Assets (the “Sale”), and (iii) take
any action required in order to consummate the Sale. No consents or approvals, other than those
expressly provided for in this Order, are required for the Debtors to consummate the Sale.

J. Arm’s-Length Sale and Buyer’s Good Faith. The Sale was undertaken by the

Debtors and the Buyer at arm’s-length without collusion or fraud, and in good faith within the
meaning of § 363(m). The Buyer recognizes that the Debtors: (i) were free to deal with any
other party interested in acquiring the Star Control Assets; (ii) complied with the Bid Procedures,
(iii) subjected their bid to competitive bidding, and (iv) have disclosed all payments to be made
by the Buyer and other agreements or arrangements entered into by the Buyer in connection with
the Sale. The Buyer has not violated § 363(n) by any action or inaction, and no common identity
of directors or controlling stockholders exists between the Debtors and the Buyer. As a result of

the foregoing, the Buyer is entitled to the protections of § 363(m), including in the event this
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Order or any portion thereof is reversed or modified on appeal, and otherwise has proceeded in
good faith in all respects in connection with the proceeding.

K. Satisfaction of Section 363(f) Standards. The Debtors may sell the Star Control

Assets free and clear of all liens, claims and interests because, with respect to each creditor
asserting a claim or interest, one or more of the standards set forth in § 363(f)(l)-(5) has been
satisfied. Those holders of claims and interests who did not object or who withdrew their
objections to the Sale or the Motion (as relates to the Sale) are deemed to have consented to the
Motion and Sale pursuant to § 363(f)(2). Those holders of claims and interests who did object
fall within one or more of the other subsections of § 363(f).

L. Free and Clear Findings Required by Buyer. The Buyer would not have bid at the

Auction and would not consummate the Sale if the sale of the Star Control Assets to the Buyer
were not free and clear of all liens, claims and interests to the extent provided by Bankruptcy
Code section 363(f).

M. No Liability Under Section 363(n). Neither the Debtors nor the Buyer engaged in

any conduct that would cause or permit the Sale to be avoided, or costs or damages to be
imposed, under § 363(n).

N. No Fraudulent Transfer. The Sale is not being consummated for the purpose of

hindering, delaying or defrauding creditors of the Debtors under the Bankruptcy Code or under
the laws of the United States, any state, territory, possession thereof, or the District of Columbia,
or any other applicable law. Neither the Debtors nor the Buyer are consummating the Sale with
any fraudulent or otherwise improper purpose.

0. No Successor Liability. The Buyer is not holding itself out to the public as a

continuation of the Debtors and is not an “insider” or “affiliate” of the Debtors, as those terms
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are defined in the Bankruptcy Code, and no common identity of incorporators, directors, or
stockholders exists between the Buyer and the Debtors. The Buyer is not purchasing all or
substantially all of the Debtors’ assets and the Buyer is not holding itself out to the public as a
continuation of the Debtors. The conveyance of the Star Control Assets does not amount to a
consolidation, merger or de facto merger of the Buyer and the Debtors and/or Debtors’ estates,
there is no substantial continuity between the Buyer and the Debtors, there is no continuity of
enterprise between the Debtors and the Buyer and the Buyer does not constitute a successor to
the Debtors’ estates. Upon the Closing (as defined in the APA), the Buyer shall be deemed to
have assumed only the Assumed Liabilities (as defined in the APA). Except for the Assumed
Liabilities, the Buyer’s acquisition of the Star Control Assets shall be free and clear of any
“successor liability” claims of any nature whatsoever, whether known or unknown and whether
asserted or unasserted as of the Closing. The Buyer’s operations shall not be deemed a
continuation of the Debtors’ businesses as a result of the acquisition of the Star Control Assets.
The Buyer would not have acquired the Star Control Assets but for the foregoing protections.

P. Sale as Exercise of Business Judgment. The selection of the Buyer as the

Successful Bidder for the Star Control Assets and consummation of the Sale constitute the
exercise of the Debtors’ sound business judgment, and such acts are in the best interests of the
Debtors, their estates and creditors, and all parties in interest. The Court finds that the Debtors
have articulated good and sufficient business reasons justifying the Sale of the Star Control
Assets.

Q. Assumption and Assignment of Executory Contracts. The Assumption and

Assignment Procedures, including notice of proposed cure amounts, are reasonable and

appropriate and consistent with the provisions of § 365 and Bankruptcy Rule 6006. Such
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procedures have been tailored to provide adequate opportunity for all non-Debtor counterparties
to the relevant Assumed Contracts (the “Counterparties”) to raise any objections to the proposed
assumption and assignment or to cure amounts. No objections having been made, no further
consent of the Counterparties is required.

R. Compelling Reasons for an Immediate Sale. The Debtors have demonstrated

compelling circumstances for the Sale outside: (a) the ordinary course of business, pursuant to 8
363(b); and (b) a plan of reorganization, in that, among other things, the immediate
consummation of the Sale to the Buyer is necessary and appropriate to maximize the value of the
Debtors’ estates and the Sale will provide the means for the Debtors to maximize distributions to
the Debtors’ creditors. To maximize the value of the Star Control Assets, it is essential that the
Sale occur promptly. Time is of the essence in consummating the Sale.

It is therefore:

ORDERED, ADJUDGED AND DECREED THAT:

1. Motion Granted. The Motion is GRANTED to the extent set forth herein.

2. Objections Overruled. All objections with regard to the relief sought in the

Motion that relate to the Sale, and that have not been withdrawn, waived, previously overruled,
settled or otherwise dealt with as expressly provided herein, or on the record at the Sale Hearing,
hereby are overruled.

3. Approval. Pursuant to 88 105 and 363, the Sale is approved. Pursuant to 8§ 105
and 363, the Debtors and the Buyer are each hereby authorized and directed to take any and all
actions necessary or appropriate to: (i) consummate the Sale; and (ii) perform, consummate,
implement and close fully the Sale and execute any and all instruments and documents that may
be reasonably necessary or desirable to implement the Sale and to transfer the applicable Star

Control Assets to the Buyer.
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4, Authorization to Assume and Assign. Pursuant to § 365(f), notwithstanding any

provisions of any Assumed Contract or applicable non-bankruptcy law that prohibits, restricts, or
conditions the assignment of the Assumed Contracts, the Debtors are authorized to assume the
Assumed Contracts and to assign the Assumed Contracts to the Buyer, which assignment shall
take place on and be effective as of the Closing or as otherwise provided by order of this Court.
There shall be no accelerations, assignment fees, increases, or any other fees charged to the
Buyer or the Debtors as a result of the assumption and assignment of the Assumed Contracts.

5. Transfer Free and Clear. Upon the Closing: (a) the Debtors are hereby authorized

and directed to consummate, and shall be deemed for all purposes to have consummated, the
Sale, transfer and assignment of all of the Debtors’ right, title and interest in the Star Control
Assets to the Buyer free and clear of: (i) any and all liens, including any lien (statutory or
otherwise), mortgage, pledge, security interest, hypothecation, deed of trust, deemed trust,
option, right of use, right of first offer or first refusal, servitude, encumbrance, handicap,
hindrance, charge, prior claim, lease, conditional sale arrangement or, other similar restriction of
any kind or consequence; (ii) any and all liabilities, including debts, liabilities and obligations,
whether accrued or fixed, direct or indirect, liquidated or unliquidated, absolute or contingent,
matured or unmatured, known or unknown or determined or undeterminable, including any tax
liability; and (iii) any and all claims, including rights or causes of action, obligations, demands,
restrictions, interests and matters of any kind or nature whatsoever, whether arising prior to or
subsequent to the commencement of these cases, and whether imposed by agreement,
understanding, law, equity or otherwise (including, without limitation, any claims and
encumbrances: (y) that purport to give to any party a right or option to effect a forfeiture,

modification, right of first refusal or termination of the Debtors’ or the Buyer’s interest in the
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Star Control Assets; or (z) in respect of taxes); and (b) all such claims and interests shall not be
enforceable as against the Buyer or the Star Control Assets.

6. Valid Transfer; Attachment to Sale Proceeds. The transfer to the Buyer of the

Debtors’ right, title and interest in the Star Control Assets shall be, and hereby is deemed to be, a
legal, valid and effective transfer of the Debtors’ right, title and interest in the Star Control
Assets, free and clear of all claims and interests of any kind or nature whatsoever, to the extent
provided by 8363(f), with such claims and interests attaching to the sale proceeds in the same
validity, extent and priority as immediately prior to the Sale, subject to any rights, claims and
defenses of the Debtors and other parties in interest, as applicable, may possess with respect
thereto.

7. Injunction. All persons and entities, including, but not limited to, all debt security
holders, equity security holders, governmental, tax and regulatory authorities, lenders, vendors,
suppliers, employees, trade creditors, litigation claimants and other persons, holding claims and
interests of any kind or nature whatsoever against or in the Debtors or the Debtors’ interests in
the Star Control Assets (whether known or unknown, legal or equitable, matured or unmatured,
contingent or noncontingent, liquidated or unliquidated, asserted or unasserted, whether arising
prior to or subsequent to the commencement of these chapter 11 cases, whether imposed by
agreement, understanding, law, equity or otherwise) shall be and hereby are forever barred,
estopped and permanently enjoined from asserting, prosecuting or otherwise pursuing liens,
claims and interests against the Buyer or their affiliates, successors and assigns, the Star Control
Assets, or the interests of the Debtors in the Star Control Assets. Following the Closing, no
person or entity shall interfere with the Buyer’s title to or use and enjoyment of the Debtors’

interests in the Star Control Assets based on or related to any liens, claims and interests in the



13-10176-jmp Doc 326 Filed 07/25/13 Entered 07/25/13 10:16:57 Main Document
Pg 10 of 14

Debtors or the Debtors’ interests in the Star Control Assets. All persons are hereby enjoined
from taking action that would interfere with or adversely affect the ability of the Debtors to
transfer the Star Control Assets in accordance with the terms of this Order.

8. Good Faith Buyer. The Buyer is a “good faith purchaser” for the purposes of

8363(m). The Buyer is entitled to all of the protections afforded by § 363(m).

9. No Bulk Sales. No bulk sales law or any similar law of any state or other

jurisdiction shall apply in any way to the Sale.

10.  Transfer of Marketable Title. On the Closing Date, this Order shall be construed

and shall constitute for any and all purposes a full and complete general assignment, conveyance
and transfer of all of the Debtors’ right, title and interest in the Star Control Assets or a bill of
sale transferring good and marketable title in the Star Control Assets to the Buyer on the Closing
Date pursuant to the terms of this Order, free and clear of all claims and interests, to the extent
provided by 8 363(f).

11. Fair and Equivalent Value. The consideration provided by the Buyer for the Star

Control Assets shall be deemed for all purposes to constitute reasonably equivalent value and fair
consideration under the Bankruptcy Code and any other applicable law, and the Sale may not be
avoided, or costs or damages imposed or awarded under § 363(n) or any other provision of the
Bankruptcy Code, the Uniform Fraudulent Transfer Act, the Uniform Fraudulent Conveyance
Act or any other similar state laws.

12. No Successor Liability. Upon the Closing, the Buyer shall be deemed to have

assumed only the Assumed Liabilities. Except for the Assumed Liabilities, the Buyer’s
acquisition of the Star Control Assets shall be free and clear of any “successor liability” claims

of any nature whatsoever, whether known or unknown and whether asserted or unasserted as of

10
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the time of Closing. The Buyer’s operations shall not be deemed a continuation of the Debtors’
business as a result of the acquisition of the Star Control Assets.

13. Release of Liens, Claim and Interests. This Order: (a) is and shall be effective as

a determination that, other than the Assumed Liabilities, all liens, claims and interests of any
kind or nature whatsoever existing as to the Star Control Assets prior to the Closing have been
unconditionally released, discharged and terminated, and that the conveyances described herein
have been effected; and (b) is and shall be binding upon and shall authorize all entities,
including, all filing agents, filing officers, title agents, title companies, recorders of mortgages,
recorders of deeds, registrars of deeds, administrative agencies or units, governmental
departments or units, secretaries of state, federal, state and local officials and all other persons
and entities who may be required by operation of law, the duties of their office, or contract to
accept, file, register, or otherwise record or release any documents or instruments, or evidence of
facilitate the transfer of the Star Control Assets conveyed to the Buyer. All recorded liens,
claims and interests against the Star Control Assets shall be deemed stricken.

14.  Approval to Release Liens, Claims and Interests. If any person or entity which

has filed statements or other documents or agreements evidencing liens on, or claims or interests
in, the Star Control Assets shall not have delivered to the Debtors before the Closing, in proper
form for filing and executed by the appropriate parties, termination statements, instruments of
satisfaction, releases of liens and easements, and any other documents necessary for the purpose
of documenting the release of all liens which the person or entity has or may assert with respect
to the Star Control Assets, the Debtors and the Buyer are hereby authorized to execute and file
such statements, instruments, releases and other documents on behalf of such person or entity

with respect to the Star Control Assets.

11
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15. Inconsistencies with Prior Orders, Pleadings or Agreements. To the extent this

Order is inconsistent with any prior order or pleading with respect to the Motion in these chapter
11 cases, the terms of this Order shall govern.

16.  Subsequent Orders and Plan Provisions. This Order shall not be modified by any

chapter 11 plan confirmed in these chapter 11 cases or subsequent order of this Court.

17. Binding Effect of Order. This Order shall be binding in all respects upon all

creditors and interest holders of the Debtors, the Committee, all successors and assigns of the
Debtors and their affiliates and subsidiaries, and any trustees, examiners, “responsible persons”
or other fiduciaries appointed in the Debtors’ chapter 11 cases or upon a conversion to chapter 7
under the Bankruptcy Code.

18. Retention of Jurisdiction. The Court retains jurisdiction with respect to all

matters arising from or related to the implementation of this Order, including, without limitation,
the authority to: (i) interpret, implement and enforce the terms and provisions of this Order; (ii)
protect the Buyer, or the Star Control Assets, from and against any of the claims or interests; (iii)
compel the Buyer to perform all of their obligations under the Bid Procedures and this Order;
and (iv) resolve any disputes arising under or related to the Sale.

19. No Material Modifications. The terms of the Sale and any related agreements,

documents or other instruments may be modified, amended, or supplemented through a written
document signed by the parties thereto in accordance with the terms thereof without further order

of the Court; provided, however, that any such modification, amendment or supplement does not

materially change the economic substance of the transactions contemplated hereby.

20. Immediate Effect. This Order constitutes a final order within the meaning of 28

U.S.C. § 158(a). Notwithstanding any provision in the Bankruptcy Rules to the contrary, the

12
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Court expressly finds there is no reason for delay in the implementation of this Order and,
accordingly: (i) the terms of this Order shall be immediately effective and enforceable upon its
entry; (i) the Debtors are not subject to any stay in the implementation, enforcement or
realization of the relief granted in this Order; and (iii) the Debtors may, in their discretion and
without further delay, take any action and perform any act authorized under this Order.

21. Provisions Non-Severable. The provisions of this order are nonseverable and

mutually dependent.

Dated: July 25, 2013
New York, New York
/sl James M. Peck
THE HONORABLE JAMES M. PECK
UNITED STATES BANKRUPTCY JUDGE

13
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Exhibit A

Asset Purchase Agreement
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Star Control Assets

PURCHASE AGREEMENT

dated as of

July 18, 2013

by and among

ATARI, INC.
ATARI INTERACTIVE, INC.
HUMONGOUS, INC.
CALIFORNIA U.S. HOLDINGS, INC.

as the Sellers
and
STARDOCK SYSTEMS, INC.

as Buyer

104905139v2

Exhibit
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PURCHASE AGREEMENT

THIS PURCHASE AGREEMENT dated as of July 18, 20t (‘Agreement”) by and
among Atari, Inc., a Delaware corporation, Atartehactive, Inc., a Delaware corporation,
Humongous, Inc., a Delaware corporation, and Qalifo U.S. Holdings, Inc., a California
corporation, (each a Seller and collectively, ttgellers’) and Stardock Systems, Inc., a
Michigan corporation (theBuyer”).

WITNESSETH:
WHEREAS, the Sellers own the Purchased Assets (as ddfieies);

WHEREAS, the Sellers have sought relief under Chapterfmitie 11, 88 101-1330 of
the United States Code (as amended, Bankruptcy Cod€’) by filing cases (the Chapter 11
Cases’) in the United States Bankruptcy Court for theuB®rn District of New York (the
“Bankruptcy Court”) on January 21, 2013 (théétition Date");

WHEREAS, the Bankruptcy Court entered the Order@agpg (A) Bid Procedures in
Connection with the Sale(s) of Substantially Alltbé Debtors’ Assets, (B) Procedures Related
to the Assumption and Assignment of Executory Garg and Unexpired Leases in Connection
with Such Sale(s), (C) the Form and Manner of Nofibereof, (D) Scheduling the Hearing to
Consider Approval of the Sale(s), (E) Granting @ierRelated Relief and (F) Procedures to Sell
the Remaining De Minimis Assets Without Further @dpproval on June 14, 2013 [Docket
No. 620] (the Bid Order”); and

WHEREAS, Buyer desires to purchase the Purchased Assgt® @assume the Assumed
Liabilities (as defined below), upon the terms anbject to the conditions set forth herein.

NOW, THEREFORE, in consideration of the foregoing and the redpect
representations, warranties, covenants and agregsetiforth herein, the parties hereto agree as
follows:

ARTICLE 1
DEFINITIONS
SECTION 1.01 Definitions.
(@) The following terms, as used herein, have the ¥ahg meanings:

“Affiliate” means, with respect to any Person, any otherdRedsrectly or indirectly
controlling, controlled by, or under common contneth such other Person; provided, however,
that with respect to the Sellers, “Affiliate” shatlean only the other Sellers.

“Assumption Agreement” means an assignment and assumption agreemerd forim
attached hereto.

104905139v2
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“Business Day” means a day other than Saturday, Sunday or aflagr on which
commercial banks in New York, New York are authedor required by law to close.

“Causes of Action” means any legal, governmental or regulatory astiosuits,
proceedings, investigations, arbitrations or agtion

“Claim” means a claim as defined in Section 101 of thekBaptcy Code.
“Closing Date’” means the date of the Closing.

“Confidentiality Agreement” means that certain non-disclosure agreement hy an
between Sellers and/or their Affiliates and Buyed/ar its Affiliates.

“Cure Costs” means the liabilities and obligations of the 8l that must be paid or
otherwise satisfied to cure all of the Sellers’aldfs under the Assumed Contracts at the time of
the assumption thereof and assignment to Buyerasded herein.

“Intellectual Property” means the intellectual property identified on &dtle 1.01(a)

“IP Assignment” means an instrument for the assignment for thellectual Property in
the form attached hereto

“Lien” means, with respect to any property or asset,magtgage, lien, pledge, charge,
security interest or encumbrance in respect of gucperty or asset.

“Material Adverse Effect” means (i) any material adverse effect on the Rased
Assets, taken as a whole, or (i) any material esb/eeffect on the ability of the Sellers to
consummate the transactions contemplated by thisehgentprovided that the following shall
not constitute a Material Adverse Effect and shalt be taken into account in determining
whether or not there has been or would reasonablxpected to be a Material Adverse Effect:
(A) changes in general economic conditions or siesiror financial markets in general that do
not disproportionately impact the Sellers, takea agole: (B) general changes in the industry in
which the Sellers operate and not specificallytiedpto, or having a disproportionate effect on,
the Sellers taken as a whole (relative to the eff@cother persons operating in such industry);
(C) any changes in law applicable to the Selleraryr of their respective properties or assets or
interpretations thereof by any governmental authonthich do not have a disproportionate
effect on the Sellers, taken as a whole; (D) antbreak or escalation of hostilities or war
(whether declared or not declared) or any act wbtesm which do not have a disproportionate
effect on the Sellers, taken as a whole; (E) angnghs to the extent resulting from the
announcement or the existence of, or compliancé, witis Agreement and the transactions
contemplated hereby (including without limitationyalawsuit related thereto or the impact on
relationships with suppliers, customers, employwesthers); (F) any accounting regulations or
principles or changes in accounting practices dicigs that the Sellers are required to adopt;
(G) matters occurring in, or arising from the Cleaptl Cases of the Sellers, including any
events, occurrences, or other actions taken asu#t thereof, and (H) any changes resulting from
actions of the Sellers expressly agreed to or igqdan writing by the Buyer.

104905139v2
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“Permitted Liens’ means (i) Liens permitted by the Approval Ordand (ii) Liens
created pursuant to any Assumed Contracts..

“Person” means an individual, corporation, partnershipnited liability company,

association, trust or other entity or organizatiosluding a government or political subdivision,
or an agency or instrumentality thereof.

(b) Each of the following terms is defined in the Saectset forth opposite such term:

Term Section
Agreement Preamble
Approval Order Section 6.03
Assumed Contracts Section 2.01
Assumed Liabilities Section 2.03
Assumption Agreement Section 2.08
Atari Classic Assets Section 5.02
Bankruptcy Code Recitals
Bankruptcy Court Recitals
Bankruptcy Period Section 10.05
Bid Order Recitals
Buyer Preamble
Chapter 11 Cases Recitals
Closing Section 2.08
Code Section 7.01
Contract Consents Section 2.09
End Date Section 9.01(d)
Excluded Assets Section 2.02
Excluded Contracts Section 2.02
Excluded Liabilities Section 2.04
Existing Battlezone Logos Section 5.02
Good Faith Deposit Section 2.07
Income Tax Section 7.01
Purchased Assets Section 2.01
Purchase Price Section 2.06
Sellers Preamble
Tax Section 7.01
Taxing Authority Section 7.01
Tax Return Section 7.01
Transfer Consent Section 2.05
Transfer Taxes Section 7.02

SECTION 1.02 Other Definitions and Interpretative Matters. Unless otherwise
indicated to the contrary in this Agreement bydbatext or use thereof:
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(@) When calculating the period of time before whichthim which or following
which any act is to be done or step taken purst@arthis Agreement, the date that is the
reference date in calculating such period shathbuded. If the last day of such period is a day
other than a Business Day, the period in questiail end on the next succeeding Business Day.
Any reference in this Agreement to days (but nogiBess Days) means to calendar days.

(b)  Any reference in this Agreement to $ means U.Sadsl

(© Unless the context otherwise requires, all capéaiterms used in the Exhibits
and Schedules shall have the respective meanisgmad in this Agreement. All Exhibits and
Schedules attached or annexed hereto or referrdeeréin are hereby incorporated in and made a
part of this Agreement as if set forth in full hiere

(d)  Any reference in this Agreement to gender includdsgenders, and words
importing the singular number also include the @land vice versa.

(e)  The provision of a table of contents, the divisadrthis Agreement into Articles,
Sections and other subdivisions and the insertioheadings are for convenience of reference
only and shall not affect or be utilized in the styaction or interpretation of this Agreement.
All references in this Agreement to an$ettion” or “Article” are to the corresponding Section
or Article of this Agreement unless otherwise spedi

() Words such asherein,” “hereof” and “hereunder” refer to this Agreement as a
whole and not merely to a subdivision in which swards appear, unless the context otherwise
requires.

(9) The word “including” or any variation thereof means ‘“including, witlou
limitation,” and shall not be construed to limityageneral statement that it follows to the
specific or similar items or matters immediatelildwing it.

(h) References to laws, rules and regulations shaludec such laws, rules and
regulations as they may from time to time be amdndedified or supplemented.

0] Reference to a given agreement or instrument dbmlla reference to that
agreement or instrument as modified, amended, sappited or restated through the date as of
which such reference is made

()] References to any Person shall include its perthiteccessors and assigns and,
in the case of any Governmental Authority, any &ersucceeding to its functions and
capacities.

ARTICLE 2
PURCHASE AND SALE

SECTION 2.01 Purchase and Sale. Except as otherwise provided below, upon the
terms and subject to the conditions of this AgreetmBuyer agrees to purchase from the Sellers
and each Seller agrees to sell, convey, trandsigm and deliver, or cause to be sold, conveyed,
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transferred, assigned and delivered, to Buyer atGlosing, free and clear of all Liens and
Claims, other than Assumed Liabilities and Perrdittéens, all of such Seller’s right, title and
interest in, to and under the following (theutchased Assets’):

(@ the Intellectual Property;

(b) those contracts listed or described on Scheduld(l2.Gthat pertain to the
Purchased Assets (thASsumed Contracts’); and

(c) all Causes of Action for past or present infringamer misappropriation of
Intellectual Property as of the Closing, includigllers’ rights of indemnity, warranty rights,
rights of contribution, rights to refunds, rightsreimbursement and other rights of recovery, but
excluding insurance proceeds (regardless of whetlar rights are currently exercisable).

SECTION 2.02 Excluded Assets. Notwithstanding any provision to the contrary se
forth in this Agreement, Buyer expressly underssaamld agrees that any assets and properties of
the Sellers not set forth in Section 2.01 (tlexcluded Assets’) shall be excluded from the
Purchased Assets.

SECTION 2.03 Assumed Liabilities. Upon the terms and subject to the conditions of
this Agreement, Buyer agrees, effective at the tohéhe Closing, to assume the following
liabilities and obligations of the Sellers (th&ssumed Liabilities’):

(@ all liabilities and obligations of each Seller telg to all Assumed Contracts
(including all Cure Costs relating to Assumed Cactis), regardless of when arisen; and

(b)  all liabilities and obligations arising from the fehased Assets (including their
ownership and sale).

SECTION 2.04 Excluded Liabilities. Notwithstanding any provision in this
Agreement or any other writing to the contrary, Buis assuming only the Assumed Liabilities
and is not assuming any other liability or obligatiof any Seller of whatever nature, whether
presently in existence or arising hereafter. Ailtls other liabilities and obligations shall be
retained by and remain obligations and liabilities the Sellers (all such liabilities and
obligations not being assumed being herein refdoed the Excluded Liabilities’).

SECTION 2.05 Assignment of Contracts and Rights. Sellers shall transfer and assign
all Assumed Contracts to Buyer, and Buyer shalimgsall Assumed Contracts from Sellers, as
of the Closing Date pursuant to the Approval Ordar.connection with such assignment and
assumption, Buyer shall cure all monetary defaufider such Assumed Contracts to the extent
required by Section 365(b) of the Bankruptcy Co#except as to Assumed Contracts assigned
pursuant to Section 365 of the Bankruptcy Codethang in this Agreement to the contrary
notwithstanding, this Agreement shall not constitaih agreement to assign any Purchased Asset
or any right thereunder if an attempted assignmefthout the consent of a third party or
Governmental Authority (each, dransfer Consent”), would constitute a breach or in any way
adversely affect the rights of Buyer or the Selldrsreunder. If such Transfer Consent is not
obtained or such assignment is not attainable putgo Section 365, to the extent permitted and
subject to any approval of the Bankruptcy Court thay be required, the Sellers and Buyer will
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cooperate in a mutually agreeable arrangement gei® sole cost and expense) under which
Buyer would obtain the benefits and assume thegatitins thereunder in accordance with this
Agreement.

SECTION 2.06 Purchase Price.

(@) On the terms and subject to the conditions contalmexrein, the purchase price
(the “Purchase Price”) for the Purchased Assets shall consist of:

0] cash in the amount of $305,000;
(i) the payment of all Cure Costs, if any; and
(i) the assumption of the Assumed Liabilities.

(b) At the Closing, Buyer shall pay to the Sellers Bhechase Price less the Good
Faith Deposit, by wire transfer of immediately dable funds to an account or accounts
designated by the Sellers at least three (3) BasiBays prior to the Closing Date.

(© Not later than 30 days prior to the filing of theaspective Forms 8594 relating to
this transaction, and subject to Section 7.03 @acty shall deliver to the other party a copy of
its Form 8594.

SECTION 2.07 Good Faith Deposit.

(@  Simultaneously with the execution of this Agreemdsuyer shall deposit with
the Sellers cash in the amount of $10,100 (tBedtl Faith Deposit”) to be applied as provided
in Section 2.07(b).

(b)  The Good Faith Deposit (and any interest accruedetin) shall be retained by
the Sellers in the following circumstances: (il Closing as a credit against the Purchase
Price and (ii) if this Agreement is terminated uanst to Section 9.01(b). Except as described in
the previous sentence, the Good Faith Deposit @mgd interest accrued thereon) shall be
returned to Buyer after termination of this Agreamsubject to any setoff for any claim of
breach or payment due for breach by Buyer of tlygeAment.

SECTION 2.08 Closing. The closing (theClosing”) of the purchase and sale of the
Purchased Assets and the assumption of the Assumaleitities hereunder shall take place at the
offices of Akin Gump Strauss Hauer & Feld LLP, Brgant Park, New York, NY 10036, on the
Business Day that is 15 days after the entry oRjyeroval Order unless such Approval Order is
subject to a present stay or at such other tinpgame as Buyer and the Sellers may agree. At the
Closing:

@) Buyer shall deliver to the Sellers:

0] the Purchase Price less the Good Faith Depodiessribed in Section
2.06(b);
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(i) the Assumption Agreement duly executed by Buyed; an
(i) the IP Assignment duly executed by Buyer.

(b) Sellers shall deliver to Buyer:

0] the Assumption Agreement duly executed by eachcapé Seller;

(i) the IP Assignment duly executed by each applicableer;
(i) a bill of sale for the Purchased Assets in the fattached hereto; and
(iv) a certificate of non-foreign status executed byhe&eller (or, if

applicable, a direct or indirect owner of a Selldgdt is not a disregarded entity for U.S.
federal income tax purposes, prepared in accordaitbeTreasury Regulation Section
1.1445-2(b).

SECTION 2.09 Contract Consents.

€)) Buyer and Sellers acknowledge and agree that nesfaihe Assumed Contracts
may, under applicable law, require the consenhefdpplicable counterparty thereto prior to the
Closing (the Contract Consents") and that notwithstanding Section 2.08 the Clgsshall not
take place until such Contract Consents are redavevaived by each party. Buyer and Sellers
hereby agree to cooperate and use their commergidisonable best efforts to receive the
Contract Consents prior to the Closing.

(b) Buyer and Sellers acknowledge and agree that nestdhe Assumed Contracts
may pertain to assets of the Sellers or their i@speAffiliates other than the Purchased Assets.
From and after the date hereof, Buyer and Selleali sse their reasonable best efforts to
arrange for the Assumed Contracts to be replacedf the Closing, with new contracts for the
Purchased Assets with the same counterparty aredasutally the same terms as the Assumed
Contracts but not pertaining to such other assets.

ARTICLE 3

REPRESENTATIONS AND WARRANTIES OF SELLERS
Each Seller represents and warrants to Buyer:

SECTION 3.01 Organization and Qualification. Each Seller has been duly organized
and is validly existing and in good standing untlez laws of its respective jurisdiction of
incorporation, with the requisite power and auttyotb own its properties and conduct its
business as currently conducted. Each Sellepplécable, has been duly qualified as a foreign
corporation or organization for the transactiomos$iness and is in good standing under the laws
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of each other jurisdiction in which it owns or leagroperties or conducts any business so as to
require such qualification, except to the exteiat tine failure to be so qualified or be in good
standing has not had and would not reasonably Ipected to have, individually or in the
aggregate, a Material Adverse Effect.

SECTION 3.02 Corporate Authorization. The execution, delivery and performance by
the Sellers of this Agreement and the consummatidhe transactions contemplated hereby are
within the Sellers’ corporate powers and have bady authorized by all necessary corporate
action on the part of each Seller.

SECTION 3.03 Execution and Delivery; Enforceability. This Agreement has been
duly and validly executed and delivered by the és)land, subject to the Bankruptcy Court’'s
entry of the Approval Order will constitute the ialand binding obligation of the Sellers,
enforceable against the Sellers in accordanceitsiterms.

SECTION 3.04 No Conflict. The execution, delivery and performance by tbke&

of this Agreement and the consummation of the #retisns contemplated hereby do not and will
not (i) violate (A) any provision of law, statuteile or regulation or (B) any applicable order of
any court or any rule, regulation or order of anye&rnmental authority, where any such conflict,
violation, breach or default would reasonably bgested to have, individually or in the
aggregate, a Material Adverse Effect, or (ii) resulthe creation or imposition of any Lien upon
or with respect to any property or assets now owareldereafter acquired by the Sellers, other
than the Permitted Liens.

SECTION 3.05 Consents and Approvals. Subject to Section 2.09, no consent,
approval, authorization, order, registration or ldeation of or with any third party, court,
Governmental Entity or body having jurisdiction owbe Sellers or any of their properties is
required for the execution and delivery by the &slbf this Agreement and performance of and
compliance by the Sellers with all of the provisohereof and the consummation of the
transactions contemplated herein, except (i) theyai the Approval Order and the expiration,
or waiver by the Bankruptcy Court, of the 14-dayi@e set forth in Bankruptcy Rules 6004(h)
and 3020(e), as applicable, (ii) the filings witbspect to and any consents, approvals or
expiration or termination of any waiting period,den any antitrust or foreign investment laws
which may include the HSR Act and any other Regumaipprovals required, and (iii) such
consents, approvals, authorizations, registratengualifications the absence of which will not
have or would not reasonably be expected to hawkyidually or in the aggregate, a Material
Adverse Effect.

SECTION 3.06 Assumed Contracts. Except as may have occurred solely as a result o
the commencement of the Chapter 11 Cases, eatie éfssumed Contracts is in full force and
effect and, to the knowledge of the Sellers, tleeeno material defaults thereunder on the part
of any other party thereto which are not subjedrautomatic stay or which would reasonably
be expected to have a Material Adverse Effect, mode of the Sellers is in default in any
material respect in the performance, observancdulbitiment of any of its obligations,
covenants or conditions contained in any Assumetr@ct to which it is a party or by which it
or its property is bound which are not subjectriatomatic stay or which would reasonably be
expected to have a Material Adverse Effect..
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SECTION 3.07 Title to the Purchased Assets. Upon delivery to Buyer on the Closing
Date of the instruments of transfer contemplated&éegtion 2.08, and subject to the terms of the
Approval Order, Sellers will thereby transfer toyBy all of Sellers’ right, title and interest in
and to the Purchased Assets free and clear ofaikl.except (a) for the Assumed Liabilities, (b)
for Permitted Liens, and (c) subject to the lim@atthat certain transfers, assignments, licenses,
sublicenses, as the case may be, of Purchaseds/AsmtiAssumed Contracts, and any claim or
right or benefit arising thereunder or resultingréfrom, may require a Transfer Consent, which
has not been obtained.

SECTION 3.08 Intellectual Property.

(@  The Intellectual Property included in the Purcha&eslets collectively constitutes
all the intellectual property of a type similartte Intellectual Property that is required by Buyer
to use or exploit the Intellectual Property immeelya following the Closing, in the same
manner, as such Intellectual Property was usecpmloiged by Sellers immediately prior to the
Closing.

(b)  Sellers own or holds valid licenses to use all maténtellectual Property and, to
the knowledge of Sellers, such Intellectual Properfree and clear of any Liens (other than (x)
Liens that will be removed at or prior to the Ctaggiand (y) restrictions or limitations pursuant to
written nonexclusive license agreements enteredimthe Ordinary Course of Business).

(© To the knowledge of Sellers, the Intellectual Propés valid and enforceable.
To the knowledge of Sellers, within the past tH@eyears, none of the Intellectual Property has
been or is the subject of (i) any actual or thneatk litigation, adverse claim, judgment,
injunction, order, decree or agreement restrictimgise in connection with any of the Purchased
Assets or (ii) any threatened litigation or claifrrdringement.

SECTION 3.09 Exclusivity of Representations and Warranties. The representations
and warranties made by the Sellers in this Agre¢raenin lieu of and are exclusive of all other
representations and warranties, including, withtwnitation, any implied warranties. The
Sellers hereby disclaim any such other or impleglesentations or warranties, notwithstanding
the delivery or disclosure to the Sellers or thefficers, directors, employees, agents or
representatives of any documentation or other métion (including any financial projections or
other supplemental data not included in this Agrestn

ARTICLE 4

REPRESENTATIONS AND WARRANTIES OF BUYER
Buyer represents and warrants to each Seller that:

SECTION 4.01 Corporate Existence and Power. Buyer is a corporation duly
incorporated, validly existing and in good standumgder the laws of Michigan and has all
corporate powers and all material governmentahBes, authorizations, permits, consents and
approvals required to carry on its business ascmwiucted.
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SECTION 4.02 Corporate Authorization. The execution, delivery and performance by
Buyer of this Agreement and the consummation of tthaesactions contemplated hereby are
within the corporate powers of Buyer and have lddg authorized by all necessary corporate
action on the part Buyer.

SECTION 4.03 Execution and Delivery; Enforceability. This Agreement has been
duly and validly executed and delivered by Buyend aconstitutes the valid and binding
obligation of Buyer, enforceable against Buyeréon@adance with its terms.

SECTION 4.04 Sufficiency of Funds. Buyer has, and will continue to have at all tme
prior to and at the Closing, sufficient cash oresteources of immediately available funds to
enable it to make payment of the Purchase Price.

SECTION 4.05 Ingpections; No Other Representations. Buyer is an informed and
sophisticated purchaser, and has engaged expedoegjvexperienced in the evaluation and
purchase of property and assets such as the PadchAasets as contemplated hereunder. Buyer
has undertaken such investigation and has beemdpmwith and has evaluated such documents
and information as it has deemed necessary to @nabd make an informed and intelligent
decision with respect to the execution, deliverg gerformance of this Agreement. Buyer
acknowledges that the Sellers have given Buyer tatmpnd open access to the key employees,
documents and facilities of the Sellers with resgecthe Purchased Assets. Buyer agrees,
warrants and represents that (a) Buyer is purchasi@ Purchased Assets on &S‘l1S’ and
“WITH ALL FAULTS’ basis based solely on Buyer’s own investigatidnttee Purchased
Assets and (b) except as set forth in this Agree¢mezither Sellers nor any director, officer,
manager, employee, agent, consultant, or reprasentaf Sellers have made any warranties,
representations or guarantees, express, impliedtaiutory, written or oral, respecting the
Purchased Assets, any part of the Purchased Asisetépancial performance of the Purchased
Assets, or the physical condition of the Purchaseskts. Buyer further acknowledges that the
consideration for the Purchased Assets specifiethisnAgreement has been agreed upon by
Sellers and Buyer after good-faith arms’-length ategion in light of Buyer’s agreement to
purchase the Purchased AssedS1S’ and “WITH ALL FAULTS.” Buyer agrees, warrants
and represents that, except as set forth in thiséxgent, Buyer has relied, and shall rely, solely
upon its own investigation of all such matters, @nat Buyer assumes all risks with respect
thereto. Except as set forth in this Agreement, Sellers hereby disclaim all liability and
responsibility for any representation, warranty, projection, forecast, statement, or
information made, communicated, or furnished (orally or in writing) to Buyer or its
Affiliates or representatives (including any opinion, information, projection, or advice that
may have been or may be provided to Buyer by any director, officer, manager, employee,
agent, consultant, or representative of Sellers). Sellers make no representations or
warranties to Buyer regarding the probable success, profitability or value of any of the
Purchased Assets.
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ARTICLE 5

COVENANTS OF BUYER

SECTION 5.01 Confidentiality. Buyer agrees that prior to the Closing Date aftelr
any termination of this Agreement; the Confiderniyahgreement shall remain in full force and
effect. After the Closing has occurred, the Coaitihlity Agreement shall be terminated to the
extent relating to the Purchased Assets and Asslumaédities and the employees of the Sellers,
and shall, with respect to any of the Excluded fssed Excluded Liabilities, remain in full
force and effect.

SECTION 5.02 Grant of Certain License. Buyer acknowledges that certain titles and
games within each category of the Purchased Asgiitsontain certain logos, trademarks,
artwork and other intellectual property currentBed or displayed by Sellers in connection with
their ownership and operation of the “Atari BrantiA Classic/Atari Casino” assets (as
described on Schedule 3 to the Bid Order, tA¢afi Classic Assets’), and which are not
otherwise removable from such Atari Classic AsbgtSellers through commercially reasonable
efforts (the Existing Battlezone Logos’). Buyer further acknowledges and agrees that, i
connection with the Chapter 11 Cases, Sellers bleafielling the Atari Classic Assets pursuant
to the Bid Order, with effect from the Closing, Buyhereby agrees that it shall, and shall cause
its respective Affiliates to, grant Sellers or therchaser of the Atari Classic Assets a royalty-
free, worldwide, assignable and perpetual writieense to use, retain and display all of the
Existing Battlezone Logos acquired by Buyer, in aene manner as such Existing Battlezone
Logos are currently used or displayed in connectigth the ownership and operation of the
Atari Classic Assets.

ARTICLE 6

COVENANTS OF BUYER AND SELLERS
Buyer and the Sellers agree that:

SECTION 6.01 Reasonable Best Efforts, Further Assurances. Subject to the terms
and conditions of this Agreement, Buyer and thdeBehwill use their reasonable best efforts to
take, or cause to be taken, all actions and tood@ause to be done, all things necessary or
desirable under applicable laws and regulatiortsummate the transactions contemplated by
this Agreement.  Buyer shall be responsible foy #&mansfer, registration or similar fees
associated with the transfer of any domain namddtanintellectual Property.

SECTION 6.02 Public Announcements. Absent the prior written consent of the other
party, such consent to not be unreasonably withluEthyed or conditioned, neither the Sellers
nor Buyer shall make any press release, public amement, securities filing or public
statement concerning this Agreement or the trammsectontemplated hereby, except as and to
the extent that any such party shall be requirechaie any such disclosure by applicable law,
and then only after giving the other party hereecuate time to review, under the
circumstances, such disclosure and consider in ggpthidthe comments of the other party hereto
and consultation as to such comments with sucly parto the content of such disclosure. For
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the avoidance of doubt, nothing herein shall besttaed to prohibit any disclosure or
announcement (a) which the Sellers make in cormregtith the Chapter 11 Cases, or (b) which
Buyer makes to announce the acquisition of thdléuieial Property following the Closing.

SECTION 6.03 Bankruptcy Court Approval. Promptly upon the execution of this
Agreement, the Sellers shall seek entry of an qfttier“Approval Order”) which, among other
things, (i) approves this Agreement, (ii) authosizbe sale of the Purchased Assets to Buyer
pursuant to Section 363 of the Bankruptcy Codg,duthorizes the assumption and assignment
to Buyer of the Assumed Contracts pursuant to 8ec865 of the Bankruptcy Code and
(iv) authorizes the other transactions contemplégdhis Agreement, which Approval Motion
and Approval Order shall not be inconsistent witk terms of this Agreemenprovided that
Sellers shall consult with Buyer with respect tg ahanges proposed by Buyer thereto.

ARTICLE 7

TAX MATTERS

SECTION 7.01 Tax Definitions. The following terms, as used herein, have the
following meanings:

“Code’ means the Internal Revenue Code of 1986, as aeaend

“Income Tax” means any federal, state, local or non-U.S. taseld on or measured by
reference to net income, including any intereshaftees, or additions thereto, whether disputed
or not.

“Tax or Taxes’ means (i) any tax, governmental fee, levy, dudyiff, impost, custom,
license, payroll, employment, excise, severancempm, windfall profits, environmental
(including taxes under Code 8 59A), sales, frargpsofits, pension, social security (or similar),
unemployment, capital stock, or other like assessmeharge or premium of any kind
whatsoever (including, but not limited to, withhimlg on amounts paid to or by any Person),
together with any interest, penalty, addition tx t@r additional amount imposed by any
governmental authority (aTaxing Authority”) responsible for the imposition of any such tax
(federal, state, local or non-U.S.), or (ii) liatyilfor the payment of any amounts of the type
described in (i) as a result of being party to agyeement or any express or implied obligation
to indemnify any other Person, or as transferes;essor, guarantor or surety.

“Tax Return” means any return, declaration, report, claim feturn, or information
return or statement relating to Taxes; including schedule or attachment thereto, and including
any amendment thereof.

SECTION 7.02 Tax Cooperation; Allocation of Taxes.

(@) Buyer and the Sellers agree to furnish or caude tiurnished to each other, upon
request, as promptly as practicable, such infownaéind assistance relating to the Purchased
Assets (including, without limitation, access taks and records) as is reasonably necessary for
the preparation and filing of all Tax Returns, thaking of any election relating to Taxes, the
preparation for any audit by any Taxing Authoriymd the prosecution or defense of any claim,
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suit or proceeding relating to any Tax. Buyer khethin all books and records with respect to
Taxes pertaining to the Purchased Assets for ageri at least six years following the Closing
Date. At the end of such period, Buyer shall pidevthe Seller with at least ten days prior
written notice before destroying any such books edrds, during which period the Seller can
elect to take possession, at its own expense,abf Baoks and records. The Sellers and Buyer
shall cooperate with each other in the conduchgfaudit or other proceeding relating to Taxes
involving the Purchased Assets

(b)  To the extent not exempt under Section 1146(a)hef Bankruptcy Code in
connection with the Chapter 11 Cases, all excigkess use, value added, registration stamp,
recording, documentary, conveyance, franchise, gotgp transfer and similar Taxes, levies,
charges and fees, whether federal, state, locabofU.S., including any interest and penalties
(collectively, ‘Transfer Taxes") incurred in connection with the transactions teonplated by
this Agreement shall be borne by Buyer when dud, Bunyer will, at its own expense, file all
necessary Tax Returns and other documentationresgbect to all such Transfer Taxes. Buyer
and the Sellers shall cooperate in providing eatlerowith any appropriate resale exemption
certifications and other similar documentation.affy Seller, as agent for any Taxing Authority,
is required to collect such Transfer Taxes, Buyaitlgpay the aggregate amount of such Transfer
Taxes to the Sellers on demand and in such cadersSeshall remit such amount to the
appropriate Taxing Authorities in accordance wigiplecable legislation. Buyer and the Sellers
shall cooperate in providing each other with angrapriate resale exemption certifications and
other similar documentation, relating to Transfexx@s. Buyer shall indemnify and hold the
Sellers harmless from and against any Transfer g gp@nalty, interest or other amounts which
may be payable by or assessed against the Sdllersesult of any incorrect statement or breach
of the obligations of the Buyer and/or in connettwith the Seller’s failure to collect and remit
any Transfer Taxes on the sale and conveyanceeoPtinchased Assets to the Buyer, together
with all loss, costs and expenses.

(© Transfer Taxes shall be timely paid, and all agie filings, reports and returns
shall be filed, as provided by applicable law.

SECTION 7.03 Purchase Price Allocation. Sellers shall prepare an allocation of the
Purchase Price (and all other capitalized costg)ngnthe Purchased Assets in accordance with
Code 81060 and the Treasury regulations thereyaddrany similar provision of state, local, or
non-U.S. law, as appropriate), which allocationlisha binding upon Buyer. Sellers shall
deliver such allocation to Buyer within 60 dayseafthe Closing Date. Sellers and Buyer and
their Affiliates shall report, act, and file Tax tRens (including, but not limited to Internal
Revenue Service Form 8594) in all respects analfggurposes consistent with such allocation
prepared by Sellers. Buyer shall timely and priyperepare, execute, file, and deliver all such
documents, forms, and other information as Selteay reasonably request in preparing such
allocation. Neither Sellers nor Buyer shall take pgosition (whether in audits, Tax Returns, or
otherwise) that is inconsistent with such alloaatimless required to do so by applicable law.
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ARTICLE 8

SURVIVAL

SECTION 8.01 Survival. The (@) representations and warranties of therSeand

(b) covenants and agreements of the Sellers thahéiy terms are to be performed before
Closing, contained in this Agreement or in any ifiedte or other writing delivered in
connection herewith shall not survive the Closingihe covenants and agreements contained
herein that by their terms are to be performed &tesing shall survive the Closing indefinitely
except the covenants, agreements, representatimhsvarranties contained in Article 7 shall
survive until expiration of the statute of limiais applicable to the matters covered thereby
(giving effect to any waiver, mitigation or extemsithereof).

ARTICLE 9

TERMINATION

SECTION 9.01 Grounds for Termination. This Agreement may be terminated at any
time prior to the Closing:

(@) by mutual written agreement of the Sellers and Buye

(b) by the Sellers, if Buyer shall have failed to pemied any of its obligations
hereunder required to be performed by it on orrpgpathe Closing Date, or if Buyer shall have
failed to consummate the Closing as required ks/Algreement;

(© by the Buyer, if the Sellers shall have failed &fprmed any of their obligations
hereunder required to be performed by them on ior po the Closing Date, or if the Sellers
shall have failed to consummate the Closing asiredby this Agreement; and

(d) by either the Sellers or Buyer, if the Closing shakt have been consummated on
September 18, 2013 (th&fid Date”), unless the party seeking termination is in matéreach
of its obligations hereunder.

The party desiring to terminate this Agreement pan$ to this Section 9.01 (other than
pursuant to Section 9.01(a)) shall give noticeunihstermination to the other party in accordance
with Section 10.01.

SECTION 9.02 Effect of Termination. If this Agreement is terminated as permitted by
Section 9.01, such termination shall be withoubility of either party (or any stockholder,
director, officer, employee, agent, consultantepresentative of such party) to the other party to
this Agreement except as provided in Section 2003yided that if such termination shall result
from the (i) failure of Buyer to fulfill a conditioto the performance of the obligations of the
Sellers, (ii) failure of Buyer to perform a covenhaof this Agreement, or (iii) breach of
representation or warranty by Buyer, Buyer shaliutky liable for any and all Damages incurred
or suffered by the Sellers as a result of suclufaibr breach. The provisions of Sections 2.07,
5.01, 10.04, 10.05 and 10.06 shall survive anyiteation pursuant to Section 9.01.
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SECTION 9.03 Exclusive Remedies. Effective as of Closing, Buyer waives any rights
and claims Buyer may have against the Sellers, lvélneh law or in equity, relating to (i) any
breach of representation, warranty, covenant cgeagent contained herein occurring on or prior
to the Closing or (ii) the Purchased Assets or As=ii Liabilities.

MISCELLANEOUS

SECTION 10.01 Notices. All notices, requests and other communicati@narty party
hereunder shall be in writing (including facsimir email transmission with delivery
confirmation) and shall be given,

if to Buyer:

Stardock Systems, Inc.

15090 Beck Rd.

Plymouth, M1 48170

Attention: Bradley Wardell, CEO
Fax: 734-927-0678

Email: brad@stardock.com

with a copy to:

Asker Perlmuter, PLC

32000 Northwestern Hwy., Ste. 275
Farmington Hills, Ml 48334

Attention: Gary E. Perlmuter, Esq.

Fax: 248-419-5407

Email: gperlmuter@askerperlmuter.com

if to the Sellers, to:

Atari, Inc.

475 Park Avenue South

12" Floor

New York, NY

Attention: Kristen Keller

Fax: (212) 726-4214

Email: kristen.keller@atari.com

with a copy to:

Akin Gump Strauss Hauer & Feld LLP
One Bryant Park

Bank of America Tower

New York, NY 10036-6745

Attention: Ira Dizengoff

Fax: (212) 872-1002
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Email: idizengoff@akingump.com
and

Akin Gump Strauss Hauer & Feld LLP
1333 New Hampshire Avenue, N.W.
Washington, DC 20036-1564
Attention: Scott Alberino

Fax: (202) 887-4288

Email: salberino@akingump.com

All such notices, requests and other communicatgiredl be deemed received on the date of
receipt by the recipient thereof if received pti@5:00 p.m. in the place of receipt and such day
is a business day in the place of receipt. Othlswany such notice, request or communication
shall be deemed not to have been received untihéte succeeding business day at the place of
receipt.

SECTION 10.02 Amendments and Waivers.

(@  Any provision of this Agreement may be amended aived if, but only if, such
amendment or waiver is in writing and is signedthe case of an amendment, by each party to
this Agreement or, in the case of a waiver, by plety against whom the waiver is to be
effective.

(b) No failure or delay by any party in exercising anght, power or privilege
hereunder shall operate as a waiver thereof not ahg single or partial exercise thereof
preclude any other or further exercise thereof @ éxercise of any other right, power or
privilege. The rights and remedies herein provideall be cumulative and not exclusive of any
rights or remedies provided by law.

SECTION 10.03 Successors and Assigns. The provisions of this Agreement shall be
binding upon and inure to the benefit of the partiereto and their respective successors and
assigns;provided that no party may assign, delegate or otherwise traresfg of its rights or
obligations under this Agreement without the consémach other party hereto.

SECTION 10.04 Governing Law. This Agreement shall be governed by and condtrue
in accordance with the law of the State of New Yavkkhout regard to the conflicts of law rules
of such state.

SECTION 10.05 Jurisdiction. The parties hereto agree that, during the gdrmm the
date hereof until the date on which Sellers’ theafiter 11 Case is closed or dismissed (the
“Bankruptcy Period”), any suit, action or proceeding seeking to ecdoany provision of, or
based on any matter arising out of or in connecwth, this Agreement or the transactions
contemplated hereby shall be brought exclusivelthenBankruptcy Court. The Parties further
agree that, following the Bankruptcy Period, anit, saction or proceeding with respect to this
Agreement or the transactions contemplated herbbl be brought against any of the parties
exclusively in either the United States Districtu@tofor the Southern District of New York or
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any state court of the State of New York locateduch district, and each of the parties hereby
irrevocably consents to the jurisdiction of suchlurtcand the Bankruptcy Court (and of the

appropriate appellate courts therefrom) in any ssugh action or proceeding and irrevocably

waives, to the fullest extent permitted by law, afyection that it may now or hereafter have to
the laying of the venue of any such suit, actioprceeding in the such courts or that any such
suit, action or proceeding which is brought in sgolrts has been brought in an inconvenient
forum. Process in any such suit, action or proicgethay be served on any party anywhere in
the world, whether within or without the jurisdimti of the Bankruptcy Court, the United States
District Court for the Southern District of New Yoor any state court of the State of New York.

Without limiting the foregoing, each party agreésittservice of process on such party as
provided in Section .01 shall be deemed effectargise of process on such party.

SECTION 10.06 WAIVER OF JURY TRIAL. EACH OF THE PARTIES HERETO
HEREBY IRREVOCABLY WAIVES ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY
LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THISGREEMENT OR THE
TRANSACTIONS CONTEMPLATED HEREBY.

SECTION 10.07 Counterparts; Third Party Beneficiaries. This Agreement may be
signed in any number of counterparts, each of whidll be an original, with the same effect as
if the signatures thereto and hereto were uponstrae instrument. This Agreement shall
become effective when each party hereto shall heseived a counterpart hereof signed by the
other party hereto. No provision of this Agreemisnintended to confer upon any Person other
than the parties hereto any rights or remediesuinele.

SECTION 10.08 Specific Performance. It is understood and agreed by Buyer that
money damages would be an insufficient remedy rigrkaeach of this Agreement by Buyer and
as a consequence thereof, after the Bankruptcyt€aumtry of the Approval Order, Sellers shall
be entitled to specific performance and injunctiveother equitable relief as a remedy for such
breach, including, without limitation, an order tfe Bankruptcy Court or other court of
competent jurisdiction requiring Buyer to complypptly with any of its obligations hereunder.
Sellers shall be entitled to an injunction to eoéorspecifically the consummation of the
transactions contemplated herein in a proceedistgguted in any court in the State of New York
having jurisdiction over the parties and the matter

SECTION 10.09 Entire Agreement. This Agreement and the Confidentiality Agreement
constitute the entire agreement between the pantigs respect to the subject matter of this
Agreement and supersede all prior agreements adeérstandings, both oral and written,
between the parties with respect to the subjedtemat this Agreement.

SECTION 10.10 Bulk Sales Laws. Buyer hereby waives compliance by the Sellets an
the Sellers hereby waive compliance by Buyer witd provisions of the “bulk sales”, “bulk
transfer” or similar laws of any jurisdiction othéran any laws which would exempt any of the
transactions contemplated by this Agreement frognTax liability which would be imposed but
for such compliance.

SECTION 10.11 No Strict Construction. Buyer, on the one hand, and Sellers, on the
other hand, participated jointly in the negotiatiand drafting of this Agreement, and, in the
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event an ambiguity or question of intent or intetption arises, this Agreement shall be
construed as jointly drafted by Buyer, on the oaady and Sellers, on the other hand, and no
presumption or burden of proof shall arise favorargdisfavoring any Party by virtue of the
authorship of any provision of this Agreement. Wit limitation as to the foregoing, no rule of
strict construction construing ambiguities agaitm&t draftsperson shall be applied against any
Person with respect to this Agreement.

SECTION 10.12 Non-Recourse. No past, present or future director, managdicenf
employee, incorporator, member, unitholder, partmreequityholder of any Party hereto shall
have any liability for any obligations or liabiks of the Parties under this Agreement or any
other Transaction Document, for any claim based ionrespect of, or by reason of the
transactions contemplated hereby and thereby, ackl Barty hereby covenants not to sue any
past, present or future director, manager, offieenployee, incorporator, member, unitholder,
partner or equityholder of any other Party for angh claim.

SECTION 10.13 Severability. The provisions of this Agreement shall be deemed
severable, and the invalidity or unenforceabilifyaay provision shall not affect the validity or
enforceability of the other provisions hereof. dfiy provision of this Agreement, or the
application thereof to any Person or any circuntars invalid or unenforceable, (a) a suitable
and equitable provision shall be substituted tloeraf order to carry out, so far as may be valid
and enforceable, the intent and purpose of suchlichwr unenforceable provision and (b) the
remainder of this Agreement and the applicationsath provision to other Persons or
circumstances shall not be affected by such initglad unenforceability.
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly
executed by their respective authorized officers as of the day and year first above written.

SELLERS:

ATARI, INC.
a debtor and debtor-in-possession

By: é AP il s
Name:
Title:

ATARI INTERACTIVE, INC.
each a debtor and debtor-in-possession

By %{ /./‘) é/

Name:
Title:

HUMONGOUS, INC.
each a debtor and debtor-in-possession

"y 1

Name:
Title:

CALIFORNIA U.S. HOLDINGS, INC.
a debtor and debtor-in-possession

my, e

Name:
Title:

[Signature Page to Purchase Agreement]
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BUYER:

STARDOCK SYSTEMS, INC.

ey
A

/4

By: /V g /
Bradle)}’(k”ardell

Title: CEO & President

[Signature Page to Purchase Agreement — Star Control Asset]
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