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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
F-Squared Investment Management, LLC, et al.1

Debtors.

)
)
)
)
)
)
)

Chapter 11
Case No. 15-____________ (_____)
(Joint Administration Requested)

DEBTORS’ MOTION TO (A) ESTABLISH BIDDING PROCEDURES
RELATED TO THE SALE OF SUBSTANTIALLY ALL OF THE DEBTORS’
ASSETS, APPROVE RELATED BID PROTECTIONS AND ESTABLISH
NOTICE PROCEDURES FOR DETERMINING CURE AMOUNTS,
AND (B) APPROVE THE SALE OF SUBSTANTIALLY ALL
OF THE DEBTORS’ ASSETS AND ASSUME AND ASSIGN
CERTAIN EXECUTORY CONTRACTS AND UNEXPIRED LEASES
The debtors and debtors in possession (collectively, the “Debtors” or the “Sellers”, as
applicable) hereby move, pursuant to 11 U.S.C. §§ 105, 363, 365, 503 and 507 and Fed. R.
Bankr. Proc. 2002, 6004 and 6006 for entry of two orders. The first, the “Bidding Procedures
Order”, attached hereto as Exhibit A, requests that the Court (A) establish bidding and auction
procedures (the “Bidding Procedures”) in connection with the sale of substantially all of the
Debtors’ assets (the “Assets”) free and clear of all claims and any other interests, liens,
mortgages, pledges, security interests, rights of first refusal, obligations and encumbrances of
any kind whatsoever (collectively, the “Interests”), except to the extent identified in a Winning
Bidder’s (as defined below) asset purchase agreement; (B) approve the proposed bid protections,
including the termination fee (the “Break-Up Fee”) and expense reimbursement (the “Expense
Reimbursement”), to Broadmeadow Capital, LLC (the “Purchaser” or the “Stalking Horse
1

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification
number, are: F-Squared Investment Management, LLC (9247), F-Squared Investments, Inc. (0788), F-Squared
Retirement Solutions, LLC (9247), F-Squared Alternative Investments, LLC (9247), F-Squared Solutions, LLC
(9247), F-Squared Institutional Advisors, LLC (9247), F-Squared Capital, LLC (5257), AlphaSector LLS GP 1,
LLC (3342), and Active Index Solutions, LLC (0788). The Debtors’ address is Wellesley Office Park, 80 William
Street, Suite 400, Wellesley, Massachusetts 02481.
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Bidder”), as applicable, a wholly owned subsidiary of Cedar Capital, LLC (“Cedar Capital”),
in accordance with the Asset Purchase Agreement dated July 3, 2015 (the “Stalking Horse
Agreement”),2 a copy of which is attached hereto as Exhibit B; (C) schedule an auction (the
“Auction”) and set a date and time for a sale hearing (the “Sale Hearing”) for the sale of the
Assets (the “Sale”), and approve the form and manner of notice thereof; (D) establish procedures
for noticing and determining cure amounts for executory contracts (“Executory Contracts”) and
unexpired leases (“Leases”) to be assumed and assigned in connection with the Sale; and (E)
grant certain related relief.
The second order, the “Sale Order”, attached hereto as Exhibit C, requests that, at the
Sale Hearing, subject to the results of the Auction, the Court (A) approve and authorize the Sale,
free and clear of all Interests, except to the extent set forth in the Winning Bidder’s (as defined
below) asset purchase agreement; and (B) authorize the assumption and assignment of certain
Executory Contracts and Leases. In support hereof, the Debtors respectfully represent:
JURISDICTION
1.

This Court has jurisdiction over this Motion under 28 U.S.C. §§ 157 and 1334.

This matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2). Venue of this
proceeding and this Motion in this District is proper under 28 U.S.C. §§ 1408 and 1409.3
GENERAL BACKGROUND
2.

On July 8, 2015 (the “Petition Date”), the Debtors filed voluntary chapter 11

petitions commencing these cases. The Debtors continue to operate their business and manage
their properties as debtors in possession pursuant to Sections 1107(a) and 1108 of the
Bankruptcy Code. Additional information regarding the Debtors’ business and the background
2

Unless otherwise indicated, capitalized terms that are used herein and not otherwise defined shall have the
meanings assigned to such terms in the Stalking Horse Agreement.
3
The Debtors confirm their consent pursuant to Local Rule 9013-1(f) to the entry of a final order by this
Court.

2
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relating to the events leading up to these cases can be found in the Declaration of David N.
Phelps in Support of Chapter 11 Petitions and First Day Motions (the “First Day Declaration”),
filed contemporaneously herewith and incorporated herein by reference.
BACKGROUND ON THE SALE
A.

The Marketing Process and the Stalking Horse Agreement
3.

As described in greater detail in the First Day Declaration, given the economic

effects of a settlement with the Securities and Exchange Commission (the “SEC”) and loss of
customers, F-Squared retained PL Advisors (“PL Advisors”) as its investment banker and
financial advisor in March 2015. PL Advisor’s initial charge was to raise capital, but allowed for
possible alternative transactions.

PL Advisors identified financial and strategic investors

(collectively, the “Interested Parties”) to garner interest in pursuing a recapitalization in the
Debtors.
4.

Commencing on April 9, 2015, PL Advisors contacted and/or sent teasers to fifty

one (51) Interested Parties.

Twenty-six (26) Interested Parties executed non-disclosure

agreements by May 1, 2015. On or around May 1, 2015, PL Advisors sent a letter to all
Interested Parties, excluding those Interested Parties that had indicated they would not be
submitting a bid, requesting all non-binding letters of intent by May 18, 2015 at 12:00 p.m. (ET).
5.

On May 11, 2015, Virtus Investment Partners, Inc. (“Virtus”) terminated its

relationship with the Debtors.

As a result of the Virtus termination, the Debtors’ board

determined that a sale of the Debtors’ assets rather than a capital raise was likely to maximize
value. Due to further marketing, five (5) additional non-disclosure agreements were executed
after the Virtus termination, resulting in a total of thirty-one (31) non-disclosure agreements
executed by Interested Parties.

On May 15, 2015, PL Advisors updated the confidential

3
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information memorandum to account for the Virtus termination and distributed it to thirteen (13)
Interested Parties that remained interested in a transaction with the Debtors.
6.

PL Advisors received its first letter of intent (“LOI”) on May 18, 2015. In all,

four LOI’s were received. All Interested Parties that submitted an LOI were given access to an
electronic dataroom.
7.

Based upon feedback received by certain bidders and an analysis of the evolving

landscape, on or about June 1, 2015, the Debtors’ board made the decision to pursue a sale
process pursuant to Section 363 of the Bankruptcy Code to maximize value. PL Advisors
informed all Interested Parties still engaged in the transaction to revise their bids to account for a
Section 363 sale process. Four (4) Interested Parties submitted LOIs incorporating a Section 363
sale process. On June 12, 2015, after reviewing and carefully considering the revised LOIs, the
Debtors, in consultation with their advisors, determined that PL Advisors should request that
each bidder submit their best and final letter of intent (“Best and Final LOI”). After reviewing
and carefully considering the Best and Final LOIs received, the Debtors determined, in
consultation with their advisors, that the Best and Final LOI submitted by Cedar Capital was the
highest or otherwise best offer for the Debtors’ assets. The other three bidders were informed
that they were not chosen as the highest best offer, and that the Debtors had not entered into an
exclusivity arrangement with the stalking horse bidder. In fact, during the process of negotiating
the Stalking Horse Agreement with Purchaser, the Debtors went back to a previous bidder to see
if it was still interested in purchasing the assets. The other bidder told the Debtors that it was not
interested unless the Debtors agreed to certain conditions that were plainly inappropriate.
8.

On July 3, 2015, the Debtors and the Purchaser entered into the Stalking Horse

Agreement, pursuant to which the Debtors will sell substantially all of their assets to the

4
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Purchaser in exchange up to $5 million cash plus earn-out payments on the first and second
anniversary of the closing date, determined by a formula that is subject to the amount of assets
under advisement (“AUA”) at the end of such period. The $5 million is subject to reduction if
AUA that can be transferred pursuant to the Stalking Horse Agreement is below $2 billion.
9.

The Stalking Horse Agreement provides the Debtors with a firm commitment that

is not subject to any financing or due diligence contingencies and thereby provides the Debtors
with a floor against which other bidders can submit competing bids.

The Stalking Horse

Agreement allows for the Debtors’ creditors to benefit from the potential upside captured by the
earn-out and preserves the jobs of certain of the Debtors’ employees.
10.

In addition, the proposed Sale to the Purchaser is in the best interest of the

Debtors’ estates and is essential in maintaining their relationship with distribution customers.
Specifically, the Purchaser is knowledgeable about the Debtors’ business and the needs of their
customers, because it is a quantitative asset manager with a significant presence in Boston, like
the Debtors. The Purchaser’s parent, Cedar Capital, is providing a guaranty of the payment and
performance of Purchaser’s obligations under the Stalking Horse Agreement. Moreover, Cedar
Capital has strong capital resources with the backing of two premier financial services sponsors,
FTV and LLR Capital. Cedar Capital delivers innovative investment solutions, primarily via
financial advisors, through its affiliates, providing a single point of access to multiple, diversified
and unique investment strategies. In other words, the Purchaser knows this business. The
Debtors believe that this fact will be helpful in encouraging their clients to stick with the Debtors
during the sale process because of this key fact. That, in turn, inures to the benefit of the estates
in maximizing recovery under the Stalking Horse Agreement, because levels of recovery for both
the payment of closing and the earn-out are tied to AUA.

5
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Proposed Timeline for Sale of Assets
11.

Given the centrality of AUA to both the initial cash payment at close and the

earn-out, the Debtors believe it is essential for the preservation of value to conduct the Sale in an
orderly and efficient manner in order to retain AUA during these chapter 11 cases. An expedited
sale is the only likely path to retaining AUA and therefore maximizing value under the Stalking
Horse Agreement.
12.

The Debtors’ business is conducted through advisory agreements and investment

advisory agreements with their clients. The Stalking Horse Agreement requires that the Debtors
obtain affirmative or negative notice consents from these clients (the “AUA Consents”)
depending on the requirements of the clients’ investment advisory agreements. The Debtors are
required to obtain $1 billion of AUA Consents prior to closing. Because Broadmeadow will not
be confirmed as the winning bidder until the auction, the timing of contacting these clients to
obtain their consent might not be able to be achieved prior to the sale hearing. In addition, some
clients may be reluctant to provide an AUA Consent until the Winning Bidder is confirmed.
Accordingly, it is likely that the sale won’t close for some period after the Sale Hearing. As a
result, it is essential that sale process move as efficiently and quickly as possible to enable
Debtors to obtain in the required AUA Consents while retaining customers, in order to maximize
value for the Debtors’ estates.
13.

With these paramount considerations, and taking into account the prepetition

marketing process discussed above, as well as the need for the Debtors to retain as many
customers through this process in order to maximize value, the Debtors request the following
timeline for conducting the Sale process:

6
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Deadline
Event
Proposed Bidding Procedures Hearing……... On or about July 29, 2015
Hearing………………...
Proposed
Bid Deadline …………………….. On or about August 18, 2015
Auction………………………………………On or about August 19, 2015
Sale Hearing…………………………...….... On or about August 24, 2015
Closing……………………………………… No later than September 25, 2015
14.

Given the Debtors’ prepetition marketing efforts and the significant information

compiled in the Schedules to the Stalking Horse Agreement, the proposed timeline is sufficient
to complete a fair and open sale process that will maximize the value received for the Assets.
The most likely competing bidders are among those who previously submitted a letter of intent.
Thus, these parties need minimal time to submit competing bids. If new bidders emerge, the
proposed timeline will provide them with sufficient time to perform due diligence given that the
process is well understood at this juncture and bidders can utilize the Stalking Horse Agreement
and its Schedules. Thus, the schedule is sufficient, while respecting the necessity to consummate
the Sale as quickly as possible to maximize the value received for the Assets.
C.

Terms of the Stalking Horse Agreement
15.

A summary of the pertinent terms of the Stalking Horse Agreement, including the

terms to be highlighted pursuant to Local Rule 6004-1, is as follows:4
•

Assets: Section 2.1 of the Stalking Horse Agreement lists the Purchased
Assets, which are comprised of substantially all of the Debtor’s assets
(excluding the Excluded Assets).

•

Assumed Liabilities: As set forth in Section 2.3 of the Stalking Horse
Agreement, only certain liabilities will be assumed by the Purchaser,
primarily relating to the Seller’s Business. The Purchaser will not assume
any of the Excluded Liabilities.

4

The following summary is qualified in its entirety by reference to the provisions of the Stalking Horse
Agreement. In the event of any inconsistencies between the provisions of the Stalking Horse Agreement and the
terms herein, the terms of the Stalking Horse Agreement shall control. Unless otherwise defined in the summary set
forth in the accompanying text, capitalized terms shall have the meanings assigned to such terms in the Stalking
Horse Agreement.
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•

Purchase Price: Section 3.1(a) of the Stalking Horse Agreement provides
that the Purchase Price for the Purchased Assets shall be (a) an amount of
cash equal to the (i) the Closing Payment, plus (ii) plus the Investment In
Hedge Fund Amount (solely if the requisite number of LP Consents is
obtained in accordance with Section 8.3 of the Stalking Horse
Agreement), plus (iii) the Investment In Seeded Strategies Amount, plus
or minus (iv) the Fee Adjustment Amount, plus or minus (v) the
Adjustment Amount plus (vi) the Initial Earn-out Payment, plus (vii) the
Final Earn-Out Payment, and (b) the assumption of Assumed Liabilities.

•

Termination and Other Deadlines: Section 4.4(a) of the Stalking Horse
Agreement allows either Party to terminate the Stalking Horse Agreement
if the Closing has not occurred by the Termination Date (which date may
be extended until the 60th day following the entry of the Sale Order in the
circumstances described in 4.4(a) of the Stalking Horse Agreement).

•

Break-Up Fee and Expense Reimbursement: The Break-Up Fee is
$250,000 and the Expense Reimbursement includes the actual out-ofpocket documented (to the reasonable satisfaction of the Seller) expenses
incurred by the Purchaser in connection with the Transactions, with a cap
of $250,000. Section 7.5 of the Stalking Horse Agreement provides that,
subject to Court approval, in the event that (i) the Purchaser is not
determined to be the Winning Bidder at the Auction and Seller closes a
transaction contemplated by a Competing Bid with another bidder or (ii)
Purchaser is the Winning Bidder and Sellers fail to close the Transaction
for reasons other than a breach of Purchaser’s obligations or
representations and warranties in the Stalking Horse Agreement and
Sellers close a transaction contemplated by a Competing Bid with another
bidder, then Seller shall pay the Purchaser the Break-Up Fee and Expense
Reimbursement on the third (3rd) Business Day following the date of the
closing of a transaction contemplated by a Competing Bid.

•

Closing Conditions. The respective obligations of the Purchaser and the
Seller to consummate the closing are subject to the satisfaction or waiver
of the closing conditions set forth in Article X of the Stalking Horse
Agreement.

•

Good Faith Deposit. Pursuant to Section 3.2 of the Stalking Horse
Agreement, the Purchaser deposited with Richards, Layton & Finger,
P.A., in its capacity as escrow holder, Five Million Dollars ($500,000).

•

Transition Services Agreement. The parties anticipate the need for a
TSA.

•

Record Retention. Section 8.7 of the Stalking Horse Agreement provides
that each of the Seller and the Purchaser agree to preserve and keep the
8
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records, or in the case of the Seller, arrange for the preservation and
keeping of the records, held by it or their Affiliates relating to the Business
for a period of six (6) years from the Closing Date, and shall make such
records and personnel available to the other Party, subject to the
provisions of Section 8.6 thereof, as may be reasonably required by such
Party in connection with, among other things, any insurance claims,
Proceedings or Tax audits against or governmental investigations of Seller
or Purchaser or any of their Affiliates, administering this case, including in
connection with any motion or claim objection filed or to be filed by or
against the Seller in this case, winding up the Seller, or in order to enable
the Seller or the Purchaser to comply with its obligations under the
Stalking Horse Agreement and each other agreement, document or
instrument contemplated by such agreements.
•

No Successor Liability. Paragraph 25 of the Sale Order provides that,
except as may be expressly set forth in the Stalking Horse Agreement with
respect to the Assumed Liabilities and the Permitted Exceptions, the
transfer of the Purchased Assets, including, without limitation, the
assumption, assignment and transfer of any Purchased Contract, to the
Purchaser shall not cause or result in the Purchaser, any of its Affiliates or
subsidiaries, or any of their respective Representatives, having any
liability, obligation, or responsibility for, or any Purchased Assets being
subject to or being recourse for, any Interest whatsoever, whether arising
under any doctrines of successor, transferee or vicarious liability, breach
of fiduciary duty, aiding or abetting breach of fiduciary duty or otherwise,
whether at Law or in equity, directly or indirectly, and whether by
payment, setoff, recoupment, or otherwise.

•

Relief From Bankruptcy Rule 6004(h). Paragraph 30 of the Sale Order
provides that the Sale Order will be effective and enforceable immediately
upon entry.
RELIEF REQUESTED

16.

By this Motion, the Debtors seek entry of the Bidding Procedures Order: (A)

approving the Bidding Procedures; (B) approving the Break-Up Fee and the Expense
Reimbursement in accordance with the Stalking Horse Agreement; (C) scheduling the Auction
(if necessary) and a Sale Hearing, and approving the form and manner of notice thereof; and (D)
establishing the Cure Procedures (as defined below).

9
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The Debtors request that this Court set the Sale Hearing on or about August 24,

2015. At the Sale Hearing, pending the outcome of the Auction and as set forth in the Bidding
Procedures, the Debtors intend to seek entry of a Sale Order (A) approving the Sale, free and
clear of all Interests, and (B) authorizing the assumption and assignment of certain Executory
Contracts and Leases.
BASIS FOR RELIEF
A.

Necessity for Sale
18.

Given the settlement with the SEC, the mounting legal and indemnification

expenses and the loss of customers, the Debtors determined that the most effective way to
preserve the Debtors’ going concern value for the benefit of their stakeholders was through a sale
of the Debtors’ assets following a thorough marketing process. The Debtors submit that a Sale
of the Assets, along the timeline proposed herein, will achieve such goal. Indeed, the proposed
sale process will allow the Debtors to maintain their day to day operations with their customers
with very little, if any, disruption. The lack of disruption in the Debtors’ operations will enable
the Debtors to attempt to maintain AUA, which as set forth above is crucial to the potential
recoveries to stakeholders through the earn-out contemplated in the Stalking Horse Agreement.
In the absence of a sale transaction conducted in accordance with such timeline, the Debtors face
a deterioration in the value of the business and the value of the Stalking Horse Agreement.
B.

The Bidding Procedures5
19.

In order to maximize value for the benefit of the Debtors’ estates and their

stakeholders, the Debtors seek to implement a competitive bidding process that is designed to
generate maximum value for the Assets. As described more fully in the Bidding Procedures,

5

Terms used but not otherwise defined in this section of this Motion shall have the meanings ascribed to
them in the Bidding Procedures attached as Schedule 1 to the Bidding Procedures Order.

10
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attached as Schedule 1 to the Bidding Procedures Order attached hereto as Exhibit A, the
Debtors seek approval to sell the Assets to a Qualified Bidder that makes the highest or
otherwise best offer for the Assets.
20.

As described more fully in the Bidding Procedures, the Debtors request that

competing bids for the Assets be governed by the following procedures:6
•

Bid Deadline.
Any party interested in submitting a bid (a “Bidder”) must
transmit such bid (a “Bid”) via electronic mail to the parties identified on
Schedule 1 to the Bidding Procedures not later than 5:00 p.m. (prevailing Eastern
Time) on August 18, 2015 (the “Bid Deadline”).

•

Required Bid Materials. To constitute a “Qualified Bid”, a Bid (other than the
Stalking Horse Agreement, which shall constitute a Qualified Bid for all
purposes) must be a written irrevocable offer from a Qualified Bidder (as defined
below) and provide for the following:
(i)

Identification of Potential Bidder. Identification of the party
submitting the bid (the “Potential Bidder”) (and any equity
holders, in the case of a Potential Bidder which is an entity
specially formed for the purpose of effectuating the contemplated
transaction) and the representatives thereof who are authorized to
appear and act on their behalf for all purposes regarding the
contemplated transaction.

(ii)

Asset Purchase Agreement. An executed copy of an asset
purchase agreement providing for the purchase of substantially all
of the assets of the Debtors along with a redline marked against the
Stalking Horse Agreement reflecting variations from the Stalking
Horse Agreement. The Debtors may consider any bids, including
those which may propose alternative transaction structures to the
Stalking Horse Agreement.

(iii)

Financing.
Evidence of the Potential Bidder’s ability to
consummate the transaction and payment of the purchase price in
cash at the Closing, including, but not limited to:
(a)
financing;

a signed commitment for any debt or equity

6

The following description of the Bidding Procedures is only a summary of the terms set forth in the
Bidding Procedures attached as Schedule 1 to the Bidding Procedures Order. The following summary is qualified in
its entirety by reference to the provisions of the Bidding Procedures. In the event of any inconsistencies between the
provisions of the Bidding Procedures and the terms herein, the terms of the Bidding Procedures shall control.

11
RLF1 12340331v.3

Case 15-11469-LSS

Doc 9

Filed 07/08/15

Page 12 of 33

(b)
a bank or other account statement showing the
ability of a Potential Bidder to pay cash for the Assets;
(c)
contact names and numbers for verification of
financing sources; and
(d)
any additional information or evidence, satisfactory
to the Debtors, in their discretion, as requested to validate the
ability to fund the Minimum Bid Amount (defined below),
(iv)

Minimum Bid Amount. The bid must be higher or otherwise
better than the offer of the Stalking Horse Bidder under the
Stalking Horse Agreement. To be higher or otherwise better than
the offer of the Stalking Horse Bidder such bid must be valued in
an amount that is at least the equivalent of $600,000 over the
Closing Payment (the “Minimum Bid Amount”).7

(v)

Irrevocability of Bid. A letter stating that the Potential Bidder’s
offer is irrevocable and binding until the first business day after the
Assets for which the Potential Bidder is submitting a bid have been
sold pursuant to the closing of the sale or sales approved by the
Court.

(vi)

Bid Deposit. A cash deposit in the amount of $560,000 by wire
transfer or certified or cashier’s check, which amount shall be
made payable to the Debtors.

(vii)

Identification of Executory Contracts and Leases. The bid shall
identify with particularity the Debtors’ executory contracts and
unexpired leases with respect to which the Potential Bidder seeks
to receive an assignment and any designation rights it seeks.

(viii) No Financing or Diligence Constituencies. The bid shall not
contain any due diligence or financing contingencies of any kind.
(ix)

Consent to Jurisdiction. The bid shall state that the offering party
consents to the jurisdiction of the Court.

(x)

Corporate Authority.
The bid shall include evidence of
authorization and approval from the Potential Bidder’s board of
directors (or comparable governing body) with respect to the
submission, execution, delivery and closing of the submitted asset
purchase agreement of the Potential Bidder.

7

The Minimum Bid Amount represents the initial overbid amount of $100,000 plus the Break-Up Fee
(which is $250,000) plus the Expense Reimbursement (which, for purposes of determining the Minimum Bid
Amount, is $250,000).
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(xi)

Adequate Assurance Information.
The bid shall include
sufficient financial or other information (the “Adequate
Assurance Information”) to establish adequate assurance of
future performance with respect to any lease or contract to be
assumed and assigned to the bidder in connection with the
proposed transaction. The bid shall also identify a contact person
(with relevant contact information) that counterparties to any lease
or contract can contact to obtain additional Adequate Assurance
Information.

(xii)

Other Information. The bid shall include such other information
as may be reasonably requested in writing by the Debtors prior to
the Auction.

A “Qualified Bidder” is a Potential Bidder that delivers the documents described in
subparagraphs (i)-(xii) above, and that the Debtors determine, in consultation with the official
committee of unsecured creditors (the “Creditors’ Committee”) (if any), is reasonably likely
(based on financial information submitted by the Potential Bidder, the availability of financing,
experience and other consideration deemed relevant by the Debtors) to be able to consummate a
sale if selected as the Winning Bidder. Notwithstanding the foregoing, the Stalking Horse
Bidder shall be deemed a Qualified Bidder. Not later than two (2) business days after the Bid
Deadline, the Debtors shall determine and shall notify the Potential Bidder, if such Potential
Bidder is a Qualified Bidder. On or prior to 11:59 p.m. (prevailing Eastern Time) on the day of
the Bid Deadline, the Debtors will notify the parties identified on Schedule 1 to the Bid
Procedures and the Stalking Horse Bidder by electronic mail of any extension of the Bid
Deadline. A bid from a Qualified Bidder is a “Qualified Bid.” No later than three (3) business
days after the Bid Deadline, the Debtors shall provide copies of all Qualified Bids (other than the
Stalking Horse Bidder’s bid) by electronic mail to the parties identified on Schedule 1 to the Bid
Procedures and all Qualified Bidders (including the Stalking Horse Bidder).
•

Minimum Bid Increment. Unless otherwise agreed by the Debtors, in
consultation with the Creditors’ Committee (if any), subsequent bids at the
Auction shall not provide consideration of less than $100,000 in excess of the
preceding bid.

•

Auction. If a Qualified Bid, other than that submitted by the Stalking Horse
Bidder, has been received by the Debtors, the Debtors will conduct the Auction
with respect to all or some of the Assets. The Auction shall be conducted at the
offices of Richards, Layton & Finger, P.A., One Rodney Square, 920 N. King
Street, Wilmington, Delaware 19801 at a date and time determined by the Court,
or such other place and time as the Debtors, in consultation with the Creditors’
Committee (if any), may determine.

13
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Break-Up Fee and Expense Reimbursement
21.

All of the Interested Parties that submitted a Best and Final LOI to purchase the

Assets required a break-up fee and expense reimbursement. Presumably, this was because such
break-up fee and expense reimbursement provided Interested Parties with some assurance that
they will be compensated for the considerable time and expense needed to enter into definitive
documentation and the risk that arises from participating in the bidding and subsequent auction
process.

Indeed, one Interested Party demanded a combined breakup fee and expenses

reimbursement that, even after multiple rounds of negotiation, was substantially more than
double the combined breakup fee and expense reimbursement contained in the Stalking Horse
Agreement.
22.

Since the Stalking Horse Bidder entered into the LOI, the Stalking Horse Bidder

has, in fact, incurred considerable time and expense negotiating the Stalking Horse Agreement.
Other potential bidders will benefit from the time and expense that the Stalking Horse Bidder
spent negotiating and finalizing such documents. As such, the Debtors believe that providing the
Stalking Horse Bidder with the Break-Up Fee and the Expense Reimbursement is appropriate in
order to compensate the Stalking Horse Bidder for the time and expense that it incurred in
negotiating the definitive documentation and the risk that it may be outbid at the Auction.
23.

In addition to compensating the Stalking Horse Bidder, providing the Stalking

Horse Bidder with the Break-Up Fee and the Expense Reimbursement (which the Stalking Horse
Bidder required as a condition to entering into the Stalking Horse Agreement) will benefit the
Debtors’ estates because the purchase price in the Stalking Horse Agreement establishes a floor
and promotes more competitive bidding. Specifically, the purchase price in the Stalking Horse
Agreement sends a message to the marketplace that the Assets are worth at least such price.

14
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Without that floor, there is a real risk that the ultimate purchase price for the Assets may be
undervalued.
D.

Notice of Bidding Procedures, Auction and Sale
24.

Notice of Sale Hearing. On the date the notice of motion and hearing of this

Motion is filed, the Debtors caused this Motion and all exhibits hereto, including the Stalking
Horse Agreement, the Bidding Procedures and a copy of the proposed Bidding Procedures
Order, by first-class mail, postage prepaid, to be served upon (a) the United States Trustee for the
District of Delaware; (b) the creditors listed on the Debtors’ consolidated list of 30 largest
unsecured creditors, as filed with the Debtors’ chapter 11 petition; (c) counsel to the Stalking
Horse Bidder; (d) any party asserting a security interest in the Assets to the extent any such
interest is reasonably known to the Debtors; (e) each of the Debtors’ landlords and any notice
parties identified in the Leases; (f) various federal, state, county and city tax and regulatory
authorities; (g) all entities known to have expressed an interest in a transaction with respect to the
Assets since April 9, 2015 or that have been identified by the Debtors or their advisors as a
potential purchaser of the Assets; (h) the SEC; (i) the United States Attorney General/Antitrust
Division of the Department of Justice; (j) local and state environmental authorities and the
federal Environmental Protection Agency; (k) local, state and federal authorities and agencies
that have issued licenses or permits to the Debtors with respect to the operation and use of the
Assets; (l) all of the Debtors’ creditors, and (m) all parties requesting notice pursuant to
Bankruptcy Rule 2002 (collectively, the “Sale Notice Parties”).
25.

Notice of Sale. Within two (2) days of the entry of the Bidding Procedures Order

or as soon thereafter as practicable, the Debtors shall cause to be served, by first-class mail,
postage prepaid, a sale notice (the “Notice of Auction and Sale Hearing”) setting forth, among
other things, the dates established for submission of Qualified Bids, the Auction and the Sale
15
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Hearing, substantially in the form attached to the Bidding Procedures Order as Schedule 2, upon
the Sale Notice Parties and all know non-debtor counterparties to any unexpired leases or
executory contracts that could potentially be assumed and assigned to the Stalking Horse
Bidder. In addition, within five (5) days of the entry of the Bidding Procedures Order, the
Debtors shall cause a summary version of the Notice of Auction and Sale Hearing to be
published on (a) the website of the Debtors’ court approved claims agent, BMC Group, Inc. and
(ii) in the newspaper publication of USA Today (the “Publication Notice”).
26.

Post-Auction Notice. As soon as possible after the conclusion of the Auction, the

Debtors shall file, but not serve, a notice identifying any winning bidder (the “Winning
Bidder”).
E.

The Cure Procedures
27.

The Debtors request the following procedures (the “Cure Procedures”) for

notifying counterparties to Executory Contracts and Leases of potential Cure Amounts (as
defined below) with respect to those Executory Contracts and Leases that the Debtors may seek
to assume and assign on the Closing Date.
28.

Within two (2) days of the entry of the Bidding Procedures Order, the Debtors

will file notices of potential assumption, assignment and/or transfer of the Executory Contracts
and Leases listed therein (the “Designated Executory Contracts”), substantially in the forms
attached to the Bidding Procedures Order as Schedule 3 (collectively, the “Notices of
Assumption and Assignment”), and serve such notice on all non-debtor parties to the
Designated Executory Contracts (the “Contract Notice Parties”).
29.

Specifically, the Debtors shall serve all Designated Executory Contracts (other

than those Designated Executory Contracts for investment advisory services (collectively, the
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“AUA Consent Contracts”)) with a notice substantially in the form attached to the Bidding
Procedures Order as Schedule 3(a).
30.

For those AUA Consent Contracts that require the Debtors to obtain affirmative

AUA Consent (the “Affirmative AUA Consent Contracts”), the Debtors shall serve a notice,
substantially in the form attached to the Bidding Procedures Order as Schedule 3(b), on all
Affirmative AUA Consent Contracts that will include a form of written consent that the nondebtor party to such Affirmative AUA Consent Contract would complete and return to the
Debtors consenting to the assignment of the such Contract to the Purchaser or an Winning
Bidder. If a party to an Affirmative AUA Consent Contract fails to return a written consent or
expressly objects to the assignment of such Contract, then such Affirmative AUA Consent
Contract shall not be assumed by the Debtors and assigned to the Purchaser or any Winning
Bidder until such consent is received.
31.

For those AUA Consent Contracts that may be assigned by the Debtors upon

negative consent of assignment to such party (the “Negative AUA Consent Contracts”), the
Debtors will serve a notice, substantially in the form attached to the Bidding Procedures Order as
Schedule 3(c), on all Negative AUA Consent Contracts that shall set a deadline thirty (30) days
from the service of such Notice of Assumption and Assignment by which the non-debtor party to
a Negative AUA Consent Contract may file an objection to the assumption and assignment of
such Contract.

If a party to a Negative AUA Consent Contract fails to object to the assignment

of such Contract, then such Negative AUA Consent Contract may be assumed by the Debtors
and assigned to the Purchaser or any Winning Bidder without further notice. If a party to a
Negative AUA Consent Contract objects to the assignment of such Contract to the Purchaser or
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any Winning Bidder, then such Negative AUA Consent Contract shall not be assumed by the
Debtors and assigned to the Purchaser or any Winning Bidder until such consent is received.
32.

All three forms of Notices of Assumption and Assignment will identify the

calculation of the cure amounts, if any, that the Debtors believe must be paid to cure all defaults
outstanding under each Designated Executory Contract (the “Cure Amounts”) as of such date.
The Notices of Assumption and Assignment shall also contain information regarding how a nondebtor party to a Designated Executory Contract may obtain adequate assurance of future
performance information from the Stalking Horse Bidder (the “Stalking Horse Adequate
Assurance Information”). The Notice of Assumption and Assignment shall set a deadline by
which the non-debtor party to a Designated Executory Contract may file an objection to the Cure
Amount, the Stalking Horse Adequate Assurance Information or the assumption and assignment
of such contract or lease (as applicable). In addition, if the Debtors identify additional Contracts
or Leases that might be assumed by the Debtors and assigned that are not set forth in the original
Notice of Assumption and Assignment, the Debtors shall promptly send a supplemental notice (a
“Supplemental Notice of Assumption and Assignment”) to the applicable counterparties to
such additional Contracts and Leases.
33.

The Debtors request that this Court set the deadline to object to any Cure Amount,

the Stalking Horse Adequate Assurance Information or the assumption and assignment of any
Designated Executory Contract (other than with respect to the AUA Consent Contracts) as three
(3) days prior to the Auction; provided, however, that in the event that the Winning Bidder is not
the Stalking Horse Bidder, the Debtors propose that any objections solely as it relates to whether
such bidder can provide adequate assurance of future performance may be raised at the Sale
Hearing. To that end, the Notices of Assumption and Assignment and any Supplemental Notice
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of Assumption and Assignment shall also provide that objections to any Cure Amount, the
Stalking Horse Adequate Assurance Information or the assumption and assignment of any
Designated Executory Contract (other than with respect to the AUA Consent Contracts) will be
heard at the Sale Hearing or at a later hearing, as determined by the Debtors subject to the
Court’s calendar. As set forth above, with respect to any Affirmative AUA Consent Contracts,
the Debtors may not assign such contract until the Debtors receive written consent from such
Affirmative AUA Consent Contract.

Further, with respect to the Negative AUA Consent

Contracts, the Debtors request that the Court set the deadline to object to the assumption and
assignment of any Negative AUA Consent Contract as thirty (30) days after service of the Notice
of Assumption and Assignment .
34.

The procedures and the Stalking Horse Agreement also contemplate that the

Purchaser may amend the list of Designated Executory Contracts to be assumed and assigned up
to the date of the Sale Hearing, or in the case of any Designated Executory Contract for which a
contract party objects to an identified Cure Amount, forty-eight (48) hours after the Bankruptcy
Court enters an order providing a cure amount different from the one set forth in the Notice of
Assumption and Assignment or any Supplemental Notice of Assumption and Assignment.
Moreover, the Stalking Horse Agreement and the Sale Order contemplate an AUA Consent
Contract shall not be assumed and assigned until the Debtors have obtained such AUA Consent
(including any Negative Consent). In addition, if the Debtors fail to obtain any AUA Consent
than such AUA Consent Contract shall not be assumed by the Debtors and assigned to the
Purchaser or any Winning Bidder.
35.

At the Sale Hearing, the Debtors and/or the Winning Bidder shall (i) present

evidence necessary to demonstrate adequate assurance of future performance by any Winning
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Bidder and (ii) request entry of an order requesting approval of the assumption and assignment
of any or all Executory Contracts and Leases to be assumed and assigned on the Closing Date to
any Winning Bidder. For the foregoing reasons, the Debtors believe that granting the relief
requested herein is appropriate and in the best interests of all parties-in-interest.
APPLICABLE AUTHORITY
36.

“Under Delaware law, the business judgment rule operates as a presumption ‘that

directors making a business decision, not involving self-interest, act on an informed basis, in
good faith and in the honest belief that their actions are in the corporation’s best interest.’”
Continuing Creditors’ Committee of Star Telecomms., Inc. v. Edgecomb, 385 F. Supp. 2d 449,
462 (D. Del. 2004) (quoting Grobow v. Perot, 539 A.2d 180, 187 (Del. 1988)); see also Ad Hoc
Committee of Equity Holders of Tectonic Network, Inc. v. Wolford, 554 F. Supp. 2d 538, 555
n.111 (D. Del. 2008). Thus, this Court should grant the relief requested in this Motion if the
Debtors demonstrate a sound business justification therefor. See In re Delaware Hudson Ry.
Co., 124 B.R. 169, 179 (Bankr. D. Del. 1991).
37.

As discussed above, the Debtors determined that the most effective way to

preserve the Debtors’ going concern value for the benefit of their stakeholders was through a sale
of the Debtors’ assets following a thorough marketing process. The Debtors submit that a Sale
of the Assets, along the timeline proposed herein, will achieve such goal. In the absence of a
sale transaction conducted in accordance with such timeline, the Debtors may face a significant
deterioration in the value of the business.

As such, the Debtors submit that they have

demonstrated a sound business justification for the relief requested herein.
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The Bidding Procedures are Fair and are Designed to Maximize the Value Received
for the Assets
38.

Section 363(b)(1) of the Bankruptcy Code provides that “[t]he trustee, after notice

and a hearing, may use, sell, or lease, other than in the ordinary course of business, property of
the estate.” 11 U.S.C. § 363(b)(1).

The Debtors submit that the Bidding Procedures are

appropriate to ensure that the bidding process is fair and reasonable and will yield the maximum
value for their stakeholders. Among other things, the Bidding Procedures (i) provide potential
bidders with sufficient notice and an opportunity to acquire information necessary to submit a
timely and informed bid, especially given the substantial pre-petition marketing described above,
(ii) are designed to maximize the value received for the Assets by facilitating a competitive
bidding process in which all potential bidders are encouraged to participate and submit
competing bids, and (iii) will provide the Debtors with the opportunity to consider all competing
offers and to select the highest or otherwise best offer for the sale of substantially all of the
Assets.
39.

The Debtors request this Court’s approval of the Bidding Procedures, including

the dates established thereby for an Auction and a Sale Hearing. Accordingly, the Debtors and
all parties-in-interest can be assured that the consideration for the Assets will be fair and
reasonable, and there are sound business reasons to approve the Bidding Procedures.
B.

The Bid Protections Are Necessary to Preserve the Value of the Debtors’ Estates
40.

Pursuant to Bankruptcy Rule 6004(f)(1), a sale of property outside the ordinary

course of business may be by private sale or by public auction. Having the ability to offer the
Break-Up Fee and the Expense Reimbursement to the Stalking Horse Bidder will likely
maximize the realizable value of the Assets for the benefit of the Debtors’ estates. Cf. ¶ 20,
supra.
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Approval of the Break-Up Fee and the Expense Reimbursement is governed by

standards for determining the appropriateness of bid protections in the bankruptcy context.
Courts have identified at least two instances in which bid protections may benefit the estate.
First, a break-up fee or expense reimbursement may be necessary to preserve the value of the
estate if assurance of the fee “promote[s] more competitive bidding, such as by inducing a bid
that otherwise would not have been made and without which bidding would have been limited.”
Calpine Corp. v. O’Brien Envtl. Energy, Inc. (In re O’Brien Envtl. Energy, Inc.), 181 F.3d 527,
537 (3d Cir. 1999) (hereinafter, “O’Brien”); see also Reliant Energy Channelview LP v. Kelson
Channelview LLC, 594 F.3d 200, 206-07 (3d Cir. 2010) (hereinafter, “Reliant”). Second, if the
availability of break-up fees and expense reimbursements were to induce a bidder to research the
value of the debtor and convert the value to a dollar figure on which other bidders can rely, the
bidder may have provided a benefit to the estate by increasing the likelihood that the price at
which the debtor is sold will reflect its true worth. Reliant, 594 F.3d at 206-07; O’Brien, 181
F.3d at 537.
42.

The O’Brien court reviewed the following nine factors set forth by the lower court

as relevant in deciding whether to award a break-up fee:
A.

the presence of self-dealing or manipulation in negotiating the break-up
fee;

B.

whether the fee harms, rather than encourages, bidding;

C.

the reasonableness of the break-up fee relative to the purchase price;

D.

whether the unsuccessful bidder placed the estate property in a “sales
configuration mode” to attract other bidders to the auction;

E.

the ability of the request for a break-up fee to serve to attract or retain a
potentially successful bid, establish a bid standard or minimum for other
bidders, or attract additional bidders;

F.

the correlation of the fee to a maximum of value of the debtor’s estate;
22
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G.

the support of the principal secured creditors and creditors committee of
the break-up fee;

H.

the benefits of the safeguards to the debtor’s estate; and

I.

the substantial adverse impact of the break-up fee on unsecured creditors,
where such creditors are in opposition to the break-up fee.

See O’Brien, 181 F.3d at 536.
43.

Here, and as is set forth in greater detail supra, the Break-Up Fee and the Expense

Reimbursement are necessary to preserve the value of the Debtors’ estates because they will
enable the Debtors to secure an adequate floor for the Assets and to therefore insist that
competing bids be materially higher or otherwise better than the Stalking Horse Agreement — a
clear benefit to the Debtors’ estates.

Moreover, the Stalking Horse Bidder (and the other

Interested Parties that submitted a Best and Final LOI for the purchase of the Assets) would not
agree to act as a stalking horse without the Break-Up Fee and the Expense Reimbursement given
the substantial time and expense that would be incurred in connection with entering into
definitive documentation and the risk that it will be outbid at the Auction. Without the Break-Up
Fee and the Expense Reimbursement, the Debtors might lose the opportunity to obtain the
highest or otherwise best offer for the Assets and would certainly lose the downside protection
that will be afforded by the existence of the Stalking Horse Bidder. Furthermore, the bid of the
Stalking Horse Bidder sends a message to all potential bidders that the Assets are at least worth
the purchase price in such agreement. Therefore, without the benefit of the bid of the Stalking
Horse Bidder (i.e., a bid providing the floor), the bids received at auction for the Assets could be
substantially lower than the bid offered by the Stalking Horse Bidder.
44.

“The usual rule is that if break-up fees encourage bidding, they are enforceable; if

they stifle bidding, they are not enforceable.” The Official Comm. of Subordinated Bondholders
v. Integrated Res., Inc. (In re Integrated Res., Inc.), 147 B.R. 650, 660 (S.D.N.Y. 1992). The
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Debtors do not believe that the Break-Up Fee and the Expense Reimbursement will stifle
bidding.

To the contrary, the Debtors believe that, should an auction be held, such bid

protections will encourage bidding by serving “any of three possible useful functions: (1) to
attract or retain a potentially successful bid; (2) to establish a bid standard or minimum for other
bidders to follow; or (3) to attract additional bidders.” Id. at 662.
45.

Here, the bid of the Stalking Horse Bidder serves all three functions. First, the

Stalking Horse Bidder would not enter into the Stalking Horse Agreement without the Break-Up
Fee and the Expense Reimbursement. Second, pursuant to the Bidding Procedures, any bidder
that wishes to participate in the Auction must submit an offer that is higher or otherwise better
than the bid of the Stalking Horse Bidder. Third, the bid of the Stalking Horse Bidder attracts
additional bidders because, among other things, additional bidders will be able to save
considerable time and expense because they can use many of the documents that the Stalking
Horse Bidder heavily negotiated, including, among other things, the Stalking Horse Agreement,
the schedules thereto, in making their bid. In sum, if the Assets are sold to a competing bidder,
the Sale likely will be the result of Stalking Horse Bidder’s crucial role as an initial bidder
generating interest in the Assets and establishing a minimum acceptable price and offer against
which other parties can bid.
46.

In addition, “[a] break-up fee should constitute a fair and reasonable percentage of

the proposed purchase price, and should be reasonably related to the risk, effort, and expenses of
the prospective purchaser.

When reasonable in relation to the bidder’s efforts and to the

magnitude of the transaction, break-up fees are generally permissible.” Id.
47.

Here, the Break-Up Fee is equal to $250,000 (or five percent (5%) of $5,000,000,

which is the maximum cash portion of the Purchase Price paid by the Stalking Horse Bidder at
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Closing). When taking into account that the consideration to be paid by the Purchaser may
increase significantly if the earn-outs are triggered, the Break-Up Fee and Expense
Reimbursement (capped at $250,000) is consistent with the range of bid protections typically
paid in sale transactions that have been approved by this Court. Given the size of the purchase
price and the potential increase in consideration due to the earn-outs, the Debtor believes that the
amounts of the Break-Up Fee and the Expense Reimbursement are appropriate. Indeed, given
that one of the competing bidders sought after multiple rounds of negotiations a breakup-fee and
expense reimbursement of more than double which is provided in the Stalking Horse Agreement
palpably demonstrates that the Stalking Horse Agreement is reasonable.
C.

Approval of the Sale is Warranted Under Bankruptcy Code 363(b)
48.

Section 363(b)(1) of the Bankruptcy Code provides that a debtor, “after notice

and a hearing, may use, sell, or lease, other than in the ordinary course of business, property of
the estate.” 11 U.S.C. § 363(b)(1). Although Section 363 of the Bankruptcy Code does not
specify a standard for determining when it is appropriate for a court to authorize the use, sale or
lease of property of the estate, courts in this district and elsewhere have found that a debtor’s sale
or use of assets outside the ordinary course of business should be approved if the debtor can
demonstrate a sound business justification for the proposed transaction. See, e.g., In re Eagle
Picher Holdings, Inc., 2005 Bankr. LEXIS 2894, at ¶ 3 (Bankr. S.D. Ohio 2005); In re Martin, 91
F.3d 389, 395 (3d Cir. 1996); In re Abbotts Dairies of Penn., Inc., 788 F.2d 143 (3d Cir. 1986);
In re Lionel Corp., 722 F.2d 1063, 1071 (2d Cir. 1983). Once a debtor articulates a valid
business justification, “[t]he business judgment rule ‘is a presumption that in making the
business decision the directors of a corporation acted on an informed basis, in good faith and in
the honest belief that the action was in the best interests of the company.’” In re S.N.A. Nut Co.,
186 B.R. 98 (Bonier. N.D. Ill. 1995); see also In re Integrated Res., Inc., 147 B.R. 650, 656
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(Bankr. S.D.N.Y. 1992); In re Johns-Manville Corp., 60 B.R. 612, 615-16 (Bankr. S.D.N.Y.
1986) (“a presumption of reasonableness attaches to a Debtor’s management decisions”).
49.

The sale of a debtor’s assets is appropriate where there are sound business reasons

behind such a determination. See Myers v. Martin (In re Martin), 91 F.3d 389, 395 (3d Cir.
1996); see also Dai-Ichi Kangyo Bank, Ltd. v. Montgomery Ward Holding Corp., (In re
Montgomery Ward Holding Corp.), 242 B.R. 147, 153 (Bankr. D. Del. 1999); In re Del. &
Hudson Ry. Co., 124 B.R. 169, 176 (D.D.C. 1991); Stephens Indus., Inc. v. McClung, 789 F.2d
386 (6th Cir. 1986) (sale of substantially all assets of estate authorized where “a sound business
purpose dictates such action”).
50.

The Debtors are running a fair and open process in chapter 11 after already having

run a fair, comprehensive prepetition marketing effort.

The combined result achieves the

objective of obtaining the highest or otherwise best offer and sale of their business for the benefit
of the Debtors’ estates. The Sale of the Assets will be subject to competing bids, enhancing the
Debtors’ ability to receive the highest or otherwise best value for the Assets. Consequently, the
fairness and reasonableness of the consideration to be received by the Debtors will ultimately be
demonstrated by a “market check” through the auction process, which is the best means for
establishing whether a fair and reasonable price is being paid.
51.

For the reasons outlined above, the Debtors believe that their entry into the

Stalking Horse Agreement and other ancillary documents is a sound exercise of their business
judgment and supported by the facts and circumstances of this case.
52.

In addition, all creditors and parties-in-interest will receive adequate notice of the

Bidding Procedures and Sale Hearing as set forth above. Such notice is reasonably calculated to
provide timely and adequate notice to the Debtors’ major creditor constituencies, those parties
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most interested in these chapter 11 cases, those parties potentially interested in bidding on the
Assets and others whose interests are potentially implicated by a proposed Sale. Accordingly,
consummating the Sale as soon as possible is in the best interests of the Debtors and their
stakeholders and parties-in-interest.
D.

The Proposed Sale Satisfies the Requirements of Section 363(f) for a Sale Free and
Clear of Interests
53.

Section 363(f) of the Bankruptcy Code permits a debtor to sell assets free and

clear of all liens, claims, interests, charges and encumbrances (with any such liens, claims,
interests, charges, and encumbrances attaching to the net proceeds of the sale with the same
rights and priorities therein as in the sold assets). As Section 363(f) of the Bankruptcy Code is
stated in the disjunctive, when proceeding pursuant to Section 363(b), it is only necessary to
meet one of the five conditions of Section 363(f). Citicorp Homeowners Servs., Inc. v. Elliot, 94
B.R. 343, 345 (Bankr. E.D. Pa. 1988) (stating that Section 363(f) of the Bankruptcy Code is
written in the disjunctive; holding that if any of the five conditions of Section 363(f) are met, the
trustee has the authority to conduct the sale free and clear of all liens). The Debtors are prepared
to demonstrate at the Sale Hearing that they have satisfied one or more of these conditions.
E.

A Winning Bidder Should be Entitled to the Protections of Section 363(m)
54.

Pursuant to Section 363(m) of the Bankruptcy Code, a good faith purchaser is one

who purchases assets for value, in good faith, and without notice of adverse claims. See In re
Abbotts Dairies, 788 F.2d at 147; In re Mark Bell Furniture Warehouse, Inc., 992 F.2d 7, 9 (1st
Cir. 1993); In re Willemain V. Kivitz, 764 F.2d 1019, 1023 (4th Cir. 1985).
55.

The Stalking Horse Agreement was negotiated at arm’s length, with both parties

represented by their own counsel. Additionally, the Debtors will adduce facts at the Sale
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Hearing demonstrating that any bidder who is deemed a Winning Bidder for the Assets had
negotiated at arm’s length, with all parties represented by their own counsel.
56.

Accordingly, the Sale Order will include a provision that the Winning Bidder for

the Assets, is a “good faith” purchaser within the meaning of Section 363(m) of the Bankruptcy
Code. The Debtors believe that providing any Winning Bidder with such protection will ensure
that the maximum price will be received by the Debtors for the Assets and that closing of the
Sale will occur promptly.
F.

The Assumption and Assignment of Executory Contracts and Unexpired Leases
57.

Section 365(a) of the Bankruptcy Code provides, in pertinent part, that a debtor in

possession “subject to the court’s approval, may assume or reject any executory contract or
[unexpired] lease of the debtor.” 11 U.S.C. § 365(a). The standard governing bankruptcy court
approval of a debtor’s decision to assume or reject an executory contract or unexpired lease is
whether the debtor’s reasonable business judgment supports assumption or rejection. See e.g., In
re Stable Mews Assoc., Inc., 41 B.R. 594, 596 (Bankr. S.D.N.Y. 1984). If the debtor’s business
judgment has been reasonably exercised, a court should approve the assumption or rejection of
an unexpired lease or executory contract. See Group of Institutional Investors v. Chicago M. St.
P. & P.R.R. Co., 318 U.S. 523 (1943); Sharon Steel Corp. v. Nat’l Fuel Gas Distrib. Corp., 872
F.2d 36, 39-40 (3rd. Cir. 1989). The business judgment test “requires only that the trustee [or
debtor-in-possession] demonstrate that [assumption or] rejection of the contract will benefit the
estate.” Wheeling-Pittsburgh Steel Corp. v. West Penn Power Co. (In re Wheeling-Pittsburgh
Steel Corp.), 72 B.R. 845, 846 (Bankr. W.D. Pa. 1987) (quoting In re Stable Mews Assoc., 41
B.R. 594, 596 (Bankr. S.D.N.Y. 1984)).

Any more exacting scrutiny would slow the

administration of a debtors’ estate and increase costs, interfere with the Bankruptcy Code’s
provision for private control of administration of the estate, and threaten this Court’s ability to
28
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control a case impartially. See Richmond Leasing Co. v. Capital Bank, NA., 762 F.2d 1303,
1311 (5th Cir. 1985). Moreover, pursuant to Section 365(b)(1) of the Bankruptcy Code, for a
debtor to assume an executory contract, it must “cure, or provide adequate assurance that the
debtor will promptly cure,” any default, including compensation for any “actual pecuniary loss”
relating to such default. 11 U.S.C. § 365(b)(1).
58.

Once an executory contract is assumed, the trustee or debtor-in-possession may

elect to assign such contract. See In re Rickel Home Center, Inc., 209 F.3d 291, 299 (3d Cir.
2000) (“[t]he Code generally favors free assignability as a means to maximize the value of the
debtor’s estate”); see also In re Headquarters Doge, Inc., 13 F.3d 674, 682 (3d Cir. 1994) (noting
purpose of Section 365(f) is to assist trustee in realizing the full value of the debtor’s assets).
59.

Section 365(f) of the Bankruptcy Code provides that the “trustee may assign an

executory contract . . . only if the trustee assumes such contract . . . and adequate assurance of
future performance is provided.” 11 U.S.C. § 365(f)(2). The meaning of “adequate assurance of
future performance” depends on the facts and circumstances of each case, but should be given
“practical, pragmatic construction.” See Carlisle Homes, Inc. v. Arrari (In re Carlisle Homes,
Inc., 103 B. R. 524, 538 (Bankr. D.N.J. 1989); see also In re Natco Indus., Inc., 54 B.R. 436, 440
(Bankr. S.D.N.Y. 1985) (adequate assurance of future performance does not mean absolute
assurance that debtor will thrive and pay rent). Among other things, adequate assurance may be
given by demonstrating the assignee’s financial health and experience in managing the type of
enterprise or property assigned. See In re Bygaph, Inc., 56 B.R. 596, 605-06 (Bankr. S.D.N.Y.
1986) (adequate assurance of future performance is present when a prospective assignee of a
lease from debtors has financial resources and has expressed willingness to devote sufficient
funding to business in order to give it strong likelihood of succeeding).
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Additionally, information will be included in the Notices of Assignment and

Assumption as part of the Stalking Horse Adequate Assurance Information, including contact
information on where adequate assurance information can be obtained. Adequate assurance of
future performance with respect to any Winning Bidder who is not the Stalking Horse Bidder
shall be presented at the Sale Hearing. Based upon the Debtors’ own diligence, it can represent
that upon closing, the Stalking Horse Bidder will have financial resources that are more than
sufficient to perform under any Executory Contracts or Leases it seeks to have the Debtors
assume and assign. If necessary, the Debtors will adduce facts at the Sale Hearing to refute any
objection, demonstrating the financial wherewithal of the Stalking Horse Bidder or any Winning
Bidder, and their willingness and ability to perform under the Executory Contracts and Leases to
be assumed and assigned.

The Sale Hearing therefore will provide this Court and other

interested parties with ample opportunity to evaluate and, if necessary, challenge the ability of
any Winning Bidder to provide adequate assurance of future performance under the Executory
Contracts and Leases that the Debtors seek to assume and assign.
61.

Accordingly, the Debtors respectfully submit that the procedures proposed herein

for Executory Contracts and Leases being assumed and assigned on the Closing Date are
appropriate and reasonably tailored to provide Contract Notice Parties with adequate notice in
the form of the Notices of Assignment and Assumption of the proposed assumption and/or
assignment of their applicable contract, as well as proposed Cure Amounts, if applicable.
62.

Furthermore, to the extent that any defaults exist under any Executory Contract or

Lease that is to be assumed and assigned in connection with the Sale of the Assets, the Winning
Bidder or the Debtors (as applicable under the Winning Bidder’s asset purchase agreement) will
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cure any such default contemporaneously with or as soon as practicable after consummation of
an assumption and assignment of such Executory Contract or Lease.
63.

Accordingly, this Court therefore should have a sufficient basis to authorize the

Debtors to assume and assign Executory Contracts and Leases as may be set forth in any
Winning Bidder’s asset purchase agreement.
G.

Relief Under Bankruptcy Rules 6004(h) and 6006(d) is Appropriate
64.

Bankruptcy Rule 6004(h) provides that an “order authorizing the use, sale or lease

of property... is stayed until the expiration of 14 days after entry of the order, unless the court
orders otherwise.” Additionally, Bankruptcy Rule 6006(d) provides that an “order authorizing
the trustee to assign an executory contract or unexpired lease... is stayed until the expiration of
the 14 days after the entry of the order, unless the court orders otherwise.” The Debtors request
that any Sale Order be effective immediately by providing that the 14-day stays under
Bankruptcy Rules 6004(h) and 6006(d) are waived. This relief is necessary to allow the consent
process to start immediately. See supra ¶ 12.
NOTICE
65.

The Debtors shall serve a copy of this Motion by first class mail upon: (a) the

United States Trustee for the District of Delaware; (b) the creditors listed on the Debtors’
consolidated list of 30 largest unsecured creditors, as filed with the Debtors’ chapter 11 petitions;
(c) counsel to the Stalking Horse Bidder; (d) all parties asserting a security interest in the Assets
to the extent any such interest is reasonably known to the Debtor; (e) each of the Debtors’
landlords and any notice parties identified in the Leases, to the extent possible; (f) various
federal, state, county and city tax and regulatory authorities; (g) all entities known to have
expressed an interest in a transaction with respect to the Assets since April 9, 2015 or that has
been identified by the Debtors or their advisors as a potential purchaser of the Assets; (h) the
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RLF1 12340331v.3

Case 15-11469-LSS

Doc 9

Filed 07/08/15

Page 32 of 33

United States Attorney General/Antitrust Division of the Department of Justice; (i) the SEC; (j)
local and state environmental authorities and the federal Environmental Protection Agency; (k)
local, state and federal authorities and agencies that have issued licenses or permits to the
Debtors with respect to the operation and use of the Purchased Assets; (l) all of the Debtors’
creditors; and (m) all parties requesting notice pursuant to Bankruptcy Rule 2002. In light of the
nature of the relief requested, the Debtors submit that no further notice is required or needed
under the circumstances.
NO PRIOR REQUEST
66.

No prior motion for the relief requested herein has been made to this Court or any

other Court.
[Remainder of page intentionally blank]
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WHEREFORE, the Debtors respectfully request that this Court enter the Bidding
Procedures Order, substantially in the form attached hereto as Exhibit A, (A) approving the
Bidding Procedures; (B) approving the Break-Up Fee and the Expense Reimbursement; (C)
scheduling an Auction and a Sale Hearing to approve such sale, and approving the form and
manner of notice thereof; (D) approving the Cure Procedures; and (E) granting such other and
further relief as this Court deems appropriate. Additionally, the Debtors request that at the Sale
Hearing, this Court enter a Sale Order, subject to the result of the Auction and to the Bidding
Procedures, (A) approving and authorizing the Sale; (B) authorizing the assumption and
assignment of certain Executory Contracts and Leases; and (C) granting such other and further
relief as this Court deems appropriate.
Dated: July 8, 2015
Wilmington, Delaware

RICHARDS, LAYTON & FINGER, P.A.
/s/ Russell C. Silberglied
Russell C. Silberglied (No. 3462)
Michael J. Merchant (No. 3854)
Zachary I. Shapiro (No. 5103)
Amanda R. Steele (No. 5530)
920 N. King Street
Wilmington, Delaware 19801
Telephone: 302-651-7700
Facsimile: 302-651-7701
Email: silberglied@rlf.com
merchant@rlf.com
shapiro@rlf.com
steele@rlf.com
Proposed Counsel for Debtors and Debtors in
Possession
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
F-Squared Investment Management, LLC, et al.1

Debtors.

)
)
)
)
)
)
)

Chapter 11
Case No. 15-____________ (_____)
(Joint Administration Requested)

ORDER ESTABLISHING BIDDING PROCEDURES RELATED TO THE SALE
OF SUBSTANTIALLY ALL OF THE DEBTORS’ ASSETS, APPROVING
RELATED BID PROTECTIONS AND ESTABLISHING NOTICE
PROCEDURES FOR DETERMINING CURE AMOUNTS
Upon consideration of the motion (the “Sale Motion”)2 of the above-captioned debtors
and debtors in possession (collectively, the “Debtors”), pursuant to sections 105, 363, 365, 503
and 507 of title 11 of the United States Code (the “Bankruptcy Code”) and Rules 2002, 6004
and 6006 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), for entry of
orders approving, among other things, the sale of substantially all of the Debtors’ assets and
related bidding procedures; and the Court having determined that the relief provided herein is in
the best interest of the Debtors, their estates and creditors and other parties in interest; and due
and adequate notice of the Sale Motion having been given under the circumstances; and upon the
record of the hearing on the Bidding Procedures and the other relief granted herein, and the full
record of this case; and after due deliberation thereon; and good and sufficient cause appearing
therefor, it is hereby:

1

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification
number, are: F-Squared Investment Management, LLC (9247), F-Squared Investments, Inc. (0788), F-Squared
Retirement Solutions, LLC (9247), F-Squared Alternative Investments, LLC (9247), F-Squared Solutions, LLC
(9247), F-Squared Institutional Advisors, LLC (9247), F-Squared Capital, LLC (5257), AlphaSector LLS GP 1,
LLC (3342), and Active Index Solutions, LLC (0788). The Debtors’ address is Wellesley Office Park, 80 William
Street, Suite 400, Wellesley, Massachusetts 02481.
2

Capitalized terms used and not otherwise defined herein shall have the meanings ascribed to them in the
Sale Motion or the Stalking Horse Agreement (as defined in the Sale Motion), as applicable.
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FOUND AND DETERMINED THAT:3
A.

This Court has jurisdiction over the Sale Motion and the transactions

contemplated by the Stalking Horse Agreement pursuant to 28 U.S.C. §§ 157 and 1334, and this
matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (M) and (O). Venue in this
district is proper under 28 U.S.C. §§ 1408 and 1409.
B.

Good and sufficient notice of the Sale Motion and the relief sought therein

has been given under the circumstances, and no other or further notice is required except as set
forth herein with respect to the Auction and Sale Hearing. A reasonable opportunity to object or
to be heard regarding the relief provided herein has been afforded to parties-in-interest.
C.

The Debtors’ proposed notice of the Auction, Sale Hearing and procedures

related to the assumption and assignment of contracts and related cure amounts are appropriate
and reasonably calculated to provide all interested parties with timely and proper notice of the
Auction, the sale of the Purchased Assets, the Bidding Procedures to be employed in connection
therewith and the Sale Hearing.
D.

The Stalking Horse Agreement represents the highest or otherwise best

offer that the Debtors have received to date as a result of their efforts to market the Purchased
Assets for sale.
E.

The Debtors have articulated good and sufficient business reasons for this

Court to approve: (i) the Bidding Procedures; (ii) the scheduling of a bid deadline, Auction and
Sale Hearing with respect to the proposed sale of the Purchased Assets; (iii) payment of the
Break-Up Fee and Expense Reimbursement under the terms and conditions set forth in the

3

The findings and conclusions set forth herein constitute the Court’s findings of fact and conclusions of law
pursuant to Bankruptcy Rule 7052, made applicable to this matter pursuant to Bankruptcy Rule 9014. To the extent
that any of the following findings of fact constitute conclusions of law, they are adopted as such. To the extent any
of the following conclusions of law constitute findings of fact, they are adopted as such.

2
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Stalking Horse Agreement; and (iv) the establishment of procedures to fix the Cure Amounts to
be paid pursuant to section 365 of the Bankruptcy Code in connection with the assumption,
assignment and/or transfer of certain executory contracts and unexpired leases (the “Designated
Executory Contracts”).
F.

The Bidding Procedures are reasonably designed to maximize the value to

be achieved for the Purchased Assets.
G.

Each of the Break-Up Fee and the Expense Reimbursement is: (i) an

actual and necessary cost and expense of preserving the Debtors’ estates within the meaning of
section 503(b) of the Bankruptcy Code; (ii) commensurate to the real and substantial benefit
conferred upon the Debtors’ estates by the Purchaser; (iii) reasonable and appropriate in light of
the size and nature of the proposed sale, comparable transactions, the commitments that have
been made, and the efforts that have been and will be expended by the Purchaser; and
(iv) necessary to induce the Purchaser to continue to pursue the purchase of the Purchased Assets
and to be bound by the Stalking Horse Agreement.
H.

The assurance of the payment of the Break-Up Fee and Expense

Reimbursement: (i) will promote more competitive bidding by inducing the Purchaser’s bid,
which otherwise would not have been made and which may be the highest or otherwise best
available offer for the Purchased Assets; (ii) induced the Purchaser to research the value of the
Purchased Assets, conduct extensive due diligence and propose the transaction, including, among
other things, submission of a bid that will serve as a minimum or floor bid on which all other
bidders can rely; and (iii) will provide a benefit to the Debtors’ estates by increasing the
likelihood that the price at which the Purchased Assets are sold will reflect market value.
NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED
THAT:
3
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1.

The Sale Motion is GRANTED as and to the extent set forth herein.

2.

All objections to the Sale Motion with respect to the entry of this Order

that have not been withdrawn, waived or settled, and all reservations of rights included therein
with respect to the entry of this Order, hereby are overruled and denied on the merits.
A.

Approval of the Stalking Horse Agreement and Bidding Procedures
3.

Immediately upon entry of this Order, the Stalking Horse Agreement shall

be binding upon the parties thereto in accordance with its terms. Notwithstanding the foregoing,
the approval of the sale of substantially all of the Debtors’ assets shall be subject to Court
approval at the Sale Hearing.
4.

The Bidding Procedures, in substantially the form attached hereto as

Schedule 1, are incorporated herein, approved in their entirety. The Debtors are authorized to
take all actions incidental, necessary or appropriate to implement the Bidding Procedures.
5.

The Break-Up Fee and Expense Reimbursement are approved in their

entirety. Subject to the terms and conditions of the Stalking Horse Agreement, without further
order of this Court, the Debtors shall, and are directed to, remit to the Purchaser the Break-Up
Fee and the Expense Reimbursement within three (3) business days following the date of the
closing of a transaction contemplated by a Competing Bid if such closing occurs on or before the
Termination Date; provided, however, that the aggregate amount of the Expense Reimbursement
shall in no event exceed $250,000. The Debtors’ obligations to pay the Break-Up Fee and
Expense Reimbursement, if such amounts become due and payable in accordance with the terms
of the Stalking Horse Agreement, shall constitute allowed super-priority administrative expense
claims against the Debtors under Sections 503 and 507(b) of the Bankruptcy Code. The BreakUp Fee and the Expense Reimbursement shall only be payable to the Purchaser in accordance
4
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with the terms of the Stalking Horse Agreement and this Order.

This Court shall retain

jurisdiction to hear any dispute with respect to the Purchaser’s entitlement to the Break-Up Fee
or Expense Reimbursement; provided, however, that any dispute regarding the Purchaser’s
entitlement to the Break-Up Fee or Expense Reimbursement shall be raised prior to the
commencement of the Sale Hearing and any such dispute shall be heard and determined at the
Sale Hearing (or such other date that the Court may determine is appropriate under the
circumstances).
6.

The deadline for submitting bids for the Purchased Assets (the “Bid

Deadline”) is August 18, 2015 at 5:00 p.m. (prevailing Eastern Time).
7.

The Debtors may sell the Purchased Assets by conducting an Auction in

accordance with the Bidding Procedures. If one or more Qualified Bids are timely received by
the Debtors in accordance with the Bidding Procedures, the Auction shall take place on
________, 2015 at __:__ _.m. (prevailing Eastern Time) at the offices of Richards, Layton &
Finger, P.A., One Rodney Square, 920 N. King Street, Wilmington, Delaware 19801, or such
other place and time as the Debtors shall notify the Purchaser, the Creditors’ Committee (if
appointed), all Qualified Bidders, and other invitees (as determined by the Debtors).

If,

however, no such Qualified Bid is received by the Bid Deadline, then the Auction will not be
held and the Debtors shall designate the Purchaser as the Winning Bidder and may promptly
seek Court approval of the Stalking Horse Agreement.
8.

At any Auction, the minimum initial overbid must be at least the

equivalent of $600,000 over the Closing Payment (the “Initial Overbid”). The Initial Overbid
$100,000 plus the Break-Up Fee (which is $250,000) plus the Expense Reimbursement (which,
for purposes of determining the Initial Overbid, is $250,000). If the Initial Overbid is received,
5
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subsequent overbids (each such bid, an “Overbid”) must be in cash increments of at least
$100,000 greater than the Initial Overbid and any subsequent Overbid.
9.

Each Qualified Bidder participating at the Auction will be required to

confirm that it has not engaged in any collusion with respect to the bidding or the Sale. All
bidding activity at the Auction shall be transcribed and/or videotaped. The Auction will be
conducted openly, and any of the Debtors’ creditors are permitted to attend.
B.

Scheduling of Sale Hearing and Related Notices
10.

The notice of auction and sale hearing to be issued in connection with the

proposed sale of the Purchased Assets, substantially in the form annexed hereto as Schedule 2
(the “Notice of Auction and Sale Hearing”), is hereby approved.
11.

The Sale Hearing shall be held before this Court on ______, 2015 at __:__

_.m. (prevailing Eastern Time).
12.

Objections to the sale of the Purchased Assets, or the relief requested in

the Sale Motion must: (i) be in writing; (ii) comply with the Bankruptcy Rules and the Local
Rules; (iii) state with specificity the nature of such objection; (iv) be filed with the clerk of the
Court, Third Floor, 824 N. Market Street, Wilmington, Delaware 19801, on or before 4:00 p.m.
(prevailing Eastern Time) on ______, 2015 (the “Objection Deadline”); and (v) be served so
as to be received by no later than the Objection Deadline, on the parties identified in Exhibit A
attached hereto (the “Notice Parties”). Any party that fails to file an objection to the sale of the
Purchased Assets by the Objection Deadline will (a) be forever barred from objecting to the sale
of the Purchased Assets on any grounds, and (b) be deemed to have consented to the sale of the
Purchased Assets free and clear of any pledges, liens, security interests, encumbrances, claims of
every type or nature (including without limitation any and all claims against Purchaser or the
6
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Purchased Assets under any successor liability or other theory), charges, options and interests
thereon (collectively, the “Interests”) in accordance with the Stalking Horse Agreement or the
Winning Bidder’s asset purchase agreement and any order approving the sale of the Purchased
Assets.
13.

On or before two (2) days after entry of this Order, the Debtors will cause

the Notice of Auction and Sale Hearing and this Order to be sent by first-class mail postage
prepaid, to all parties that were served with the Sale Motion.4 Within five (5) days of this Order,
the Debtors shall cause a summary version of the Notice of Auction and Sale Hearing to be
published in the newspaper publication of USA Today.
14.

In addition to the foregoing, electronic copies of, among other things, the

Sale Motion, this Order and the Notice of Auction and Sale Hearing will be available for
viewing, free of charge, on the case website maintained by BMG Group, Inc., the Debtors’
proposed claims and noticing agent, at www.bmcgroup.com/fsquared.
15.

PL Advisors, the proposed investment banker for the Debtors, intends to

contact all Persons known or reasonably believed to have expressed an interest in acquiring some
or all of the Purchased Assets since April 9, 2015 within three (3) days of the entry of this Order.
C.

Procedures Related to Assumption and Assignment of Executory Contracts and
Unexpired Leases
16.

On or before two (2) days after the entry of this Order, the Debtors shall

serve, or cause to be served, by first class mail, the notices of potential assumption, assignment
and/or transfer of the Designated Executory Contracts, substantially in the forms attached hereto

4

The Notice of Auction and Sale Hearing will, among other things, (i) direct parties that are interested in
submitting a bid for the Purchased Assets to contact PL Advisors, the proposed investment banker for the Debtors,
for more information and (ii) will provide that any party in interest that wishes to obtain a copy of any related
document that is not publically available, subject to any necessary confidentiality agreement, may make a request in
writing as specified in the Notice of Auction and Sale Hearing.

7
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as Schedule 3 (the “Notices of Assumption and Assignment”) on all non-debtor parties to the
Designated Executory Contracts, provided, however, that the identification of a contract or lease
in a Notice of Assumption and Assignment shall not constitute an admission by the Debtors that
such contract or lease is an executory contract or unexpired lease. The Debtors reserve all of
their rights, claims and causes of action with respect to the contracts and leases listed in a Notice
of Assumption and Assignment. The Notices of Assumption and Assignment shall identify the
cure amount(s) that the Debtors believe must be paid in order to cure all defaults outstanding
under the Designated Executory Contracts (the “Cure Amounts” and as to any particular
Designated Executory Contract the “Cure Amount”) as of such date (the “Cure Date”). The
Cure Amount applicable to a Designated Executory Contract shall for all purposes be deemed to
reflect all damages and amounts that are or could be payable to any person or entity as a result of
any breach at any time by any of the Debtors of any obligation, representation or warranty of any
of the Debtors to any person or entity under, related to or otherwise with respect to such
Designated Executory Contract, including without limitation any actual or contingent claim for
indemnification from the Debtors under the terms of such Designated Executory Contract related
to or arising from any breach by any of the Debtors of any obligation, representation or duty of
the Debtors to any person or entity arising under any applicable law at any time irrespective of
whether any such indemnification claim has been asserted or is known as of the Closing Date. In
addition, if the Debtors identify additional contracts or unexpired leases that might be assumed
by the Debtors and assigned to the Purchaser that are not set forth in the original Notices of
Assumption and Assignment, the Debtors shall promptly send a supplemental notice (a
“Supplemental Notice of Assumption and Assignment”) to the applicable counterparties to
such additional executory contracts and unexpired leases.
8
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Unless the non-debtor party to a Designated Executory Contract files an

objection (each, a “Cure Amount/Assignment Objection”) to (i) its scheduled Cure Amount,
and/or (ii) the assumption, assignment and/or transfer of such Designated Executory Contract
(other than with respect to the assumption, assignment and/or transfer of AUA Consent
Contracts) (including, without limitation, with respect to the Purchaser, adequate assurance of
future performance) no later than three (3) days before the Auction (collectively, the
“Cure/Assignment Objection Deadline”) and serves a copy of the Cure Amount/Assignment
Objection so as to be received no later than the Cure/Assignment Objection Deadline by the
Notice Parties, then such non-debtor party will (a) be forever barred from objecting to the Cure
Amount and from asserting any additional cure or other amounts as of the Cure Date with respect
to such Designated Executory Contract against the Debtors, the Purchaser, such other Winning
Bidder or any other party, and such parties shall be entitled to rely solely upon the Cure Amount,
(b) be forever barred from asserting any claim (including any contingent claim) at any time
against the Purchaser or Winning Bidder or any other assignee of the relevant Designated
Executory Contract arising from, related to or based on any actual or alleged default or breach by
any of the Debtors of any duty, obligation or representation to any person or entity at any time,
related in any way to such Designated Executory Contract, including without limitation any (i)
claim for indemnification against any Debtor or Purchaser under such Designated Executory
Contract based on or arising from any breach by any Debtor of any duty, obligation or
representation to any person or entity at any time, and (ii) claim against Purchaser under any
successor liability or other theory of any type or nature whatsoever that relates to or arises from
any acts, omissions or conduct of any of the Debtors at any time, in any amount that is greater
than the scheduled Cure Amount applicable to such Designated Executory Contract, and (c)
9
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subject to paragraph 21 of this Order, be deemed to have consented to the assumption,
assignment and/or transfer of such Designated Executory Contract (other than with respect to the
AUA Consent Contracts), notwithstanding any consent right that such party could have asserted,
and shall be forever barred and estopped from asserting or claiming against the Debtors, the
Purchaser, or such other Winning Bidder or any other assignee of the relevant Designated
Executory Contract that any additional amounts are due or defaults exist, or conditions to
assumption, assignment, and/or transfer must be satisfied, as of the Cure Date, under such
Designated Executory Contract.
18.

With respect to any Affirmative AUA Consent Contract, the assumption

and assignment of such Affirmative AUA Consent Contract to the Purchaser or any Winning
Bidder is not effective until the Debtors receive written consent from such Affirmative AUA
Consent Contract.
19.

With respect to any Negative AUA Consent Contract, the deadline to

object to the assumption and assignment of any Negative AUA Consent Contract shall be thirty
(30) days (the “Assumption Objection Deadline”) after service of the Notice of Assumption
and Assignment. If no objection is timely received prior to the Assumption Objection Deadline,
the Negative AUA Consent Contract shall be assumed and assigned to the Purchaser or any
Winning Bidder.
20.

If an objection challenges a Cure Amount, the objection must set forth the

cure amount being claimed by the objecting party (the “Claimed Cure Amount”) with
appropriate documentation in support thereof. Upon receipt of an objection to a Cure Amount,
the Debtors may, in their sole discretion, hold an amount equal to the Claimed Cure Amount in
reserve pending further order of the Court or agreement between the Debtors and the objecting
10
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party. The Debtors, in their discretion, may in good faith (i) resolve any disputed Claimed Cure
Amount without further order of the Court, or (ii) pursue a contested determination by this Court
of any disputed Claimed Cure Amount. Subject to the foregoing, if the Debtors hold a Claimed
Cure Amount in reserve as a result of an objection to a Cure Amount, then the Debtors may
assume and assign the Designated Executory Contract that is the subject of such objection prior
to the resolution of such objection and without further delay.
21.

In the event that the Purchaser is not the Winning Bidder for the

Purchased Assets, immediately after the conclusion of the Auction, the Debtors will serve a
notice identifying the Winning Bidder on the non-debtor parties to the Designated Executory
Contracts identified in such Winning Bid. The non-debtor parties to the Designated Executory
Contracts may, at or prior to the Sale Hearing, object to the assumption, assignment and/or
transfer of such Designated Executory Contract solely on the issue of whether the Winning
Bidder can provide adequate assurance of future performance as required by Section 365 of the
Bankruptcy Code. Any non-debtor party to a Designated Executory Contract that does not
object to the assignment of its respective Designated Executory Contract shall be deemed to have
consented to the assumption, assignment and/or transfer of such Designated Executory Contract
to the Winning Bidder. For the avoidance of any doubt, nothing in this paragraph 21 shall
extend, shorten or otherwise affect the time period, or the ability to otherwise object, to any Cure
Amount.
22.

The Notices of Assumption and Assignment to be issued in connection

with the proposed sale of the Purchased Assets, substantially in the forms annexed hereto as
Schedule 3, are hereby approved.
D.

Other Provisions
11
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Subject to the provisions of the Stalking Horse Agreement, the Debtors, in

their discretion, may, from time to time, adjourn the Sale Hearing without further notice to
creditors or other parties-in-interest other than by announcement of such adjournment before this
Court or on the agenda for the date scheduled for such hearing.
24.

Subject to the provisions of the Stalking Horse Agreement, the Bidding

Procedures and this Order, the Debtors, in consultation with the Creditors’ Committee (if
appointed), shall have the right as they may reasonably determine to be in the best interests of
their estates to: (a) determine which bidders are Qualified Bidders; (b) determine which bids are
Qualified Bids; (c) determine which Qualified Bid is the highest and otherwise best proposal and
which is the next highest and otherwise best proposal; (d) reject any bid that is (i) inadequate or
insufficient, (ii) not in conformity with the requirements of the Bidding Procedures or the
requirements of the Bankruptcy Code or (iii) contrary to the best interests of the Debtors and
their estates; (e) remove some of the Purchased Assets from the Auction; (f) impose additional
terms and conditions with respect to all potential bidders and the Purchaser, except that no such
additional terms and conditions may alter or amend any of Purchaser’s rights and protections
under this Order (including such rights and protections set forth in paragraphs 16-21 of this
Order; (g) extend the deadlines set forth herein; (h) except, as set forth herein, adjourn or cancel
the Auction and/or Sale Hearing without further notice; (i) modify the Bidding Procedures
consistent with the terms of this Order; and/or (j) withdraw the Sale Motion at any time with or
without prejudice. For the avoidance of doubt, the Purchaser is a Qualified Bidder and the
transaction set forth in, and by virtue of, the Stalking Horse Agreement is a Qualified Bid.
25.

At any Auction, the Purchaser shall be entitled to credit bid all or any

portion of the Break-Up Fee and the Expense Reimbursement without limitation, in each round
12
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Accordingly, the full amount of the Break-Up Fee and Expense

Reimbursement shall be included as value of any bid of Purchaser in each round of bidding at the
Auction, including for purposes of comparing the value of Purchaser’s bid to the bid of any
Competing Bidder in any such round of bidding.
26.

The Purchaser shall have standing to appear and to be heard on any and all

issues related to the Auction, the sale of the Assets and the Bidding Procedures, including,
without limitation, to object to any sale of the Assets.
27.

Notwithstanding the possible applicability of Bankruptcy Rules 6004(h),

6006(d), 7062, 9014, or otherwise, the terms and conditions of this order shall be immediately
effective and enforceable upon its entry, and no automatic stay of execution shall apply to this
order.
28.

This Court shall retain jurisdiction over any matters related to or arising

from the implementation of this Order.

Dated: _____________, 2015
Wilmington, Delaware

UNITED STATES BANKRUPTCY JUDGE

13
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EXHIBIT A
Notice Parties
1) The Debtors, (i) Wellesley Office Park, 80 William Street, Suite 400, Wellesley,
Massachusetts 02481 (Attn: Laura Dagan; email: ldagan@f2inv.com) and (ii) c/o Stillwater
Advisory Group LLC, PO Box 1022, Beverly Shores, Indiana 46301 (Attn: David Phelps;
email: dphelps@dnphelps.com);
2) Counsel to the Debtors, Richards, Layton & Finger, P.A., One Rodney Square, 920 N. King
Street, Wilmington, Delaware 19801 (Attn: Russell C. Silberglied and Michael J. Merchant;
email: silberglied@rlf.com and merchant@rlf.com);
3) Counsel to the Purchaser, (i) Fox, Swibel, Levin & Carroll, LLP), 200 West Madison Street,
Suite 200, Chicago, Illinois 60606 (Attn: N. Neville Reid; email: nreid@fslc.com) and (ii)
[Delaware Counsel to the Purchaser];
4) Counsel to the Creditors’ Committee (if appointed); and
5) The Office of the United States Trustee for the District of Delaware, 844 King Street, Suite
2207, Lockbox 35, Wilmington, Delaware 19801 (Attn: Richard L. Schepacarter and Natalie
Cox; email: Richard.Schepacarter@usdoj.gov and Natalie.Cox@usdoj.gov).
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BIDDING PROCEDURES
By motion, dated July 8, 2015 [Docket No. ___] (the “Motion”)1, F-Squared Investment
Management, LLC and its subsidiaries (collectively, the “Debtors”) sought approval of, among
other things, the procedures by which it will determine the highest or otherwise best bid for the
sale (the “Sale”) of substantially all of their assets (the “Purchased Assets”), as described in the
Asset Purchase Agreement by and among Broadmeadow Capital, LLC (the “Stalking Horse
Bidder”) and the Debtors, dated as of July 3, 2015 (the “Stalking Horse Agreement”), a copy
of which is attached to the Motion.
On ________, 2015, the United States Bankruptcy Court for the District of Delaware (the
“Bankruptcy Court”) entered an order (the “Bidding Procedures Order”) that, among other
things, authorized the Debtors to determine the highest or otherwise best bid for the Purchased
Assets through the process and procedures set forth below (the “Bidding Procedures”). To the
extent set forth in the Bidding Procedures Order and subject to the rights of the Stalking Horse
Bidder set forth therein, the Debtors, in consultation with the Creditors’ Committee (if
appointed), reserve the right to modify or waive the Bidding Procedures.
Bid Requirements
Any party interested in submitting a bid (a “Bidder”) must transmit such bid (a “Bid”)
via electronic mail to the parties identified on Schedule 1 attached hereto not later than 5:00
p.m. (prevailing Eastern Time) on August 18, 2015 (the “Bid Deadline”). To constitute a
“Qualified Bid”, a Bid (other than the Stalking Horse Agreement, which shall constitute a
Qualified Bid for all purposes) must be a written irrevocable offer from a Qualified Bidder (as
defined below) and provide for the following:

1

(a)

Identification of Potential Bidder. Identification of the party submitting
the bid (the “Potential Bidder”) (and any equity holders, in the case of a
Potential Bidder which is an entity specially formed for the purpose of
effectuating the contemplated transaction) and the representatives thereof
who are authorized to appear and act on their behalf for all purposes
regarding the contemplated transaction.

(b)

Asset Purchase Agreement. An executed copy of an asset purchase
agreement providing for the purchase of substantially all of the assets of
the Debtors along with a redline marked against the Stalking Horse
Agreement reflecting variations from the Stalking Horse Agreement. The
Debtors may consider any bids, including those which may propose
alternative transaction structures to the Stalking Horse Agreement.

(c)

Financing. Evidence of the Potential Bidder’s ability to consummate the
transaction and payment of the purchase price in cash at the Closing,
including, but not limited to:

Capitalized terms used but not otherwise defined herein shall have the meanings set forth in the Bidding
Procedures Order or the Stalking Horse Agreement, as applicable.
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a signed commitment for any debt or equity

(ii)
a bank or other account statement showing the
ability of a Potential Bidder to pay cash for the Assets;
(iii) contact names and numbers for verification of
financing sources; and
(iv)
any additional information or evidence, satisfactory
to the Debtors, in their discretion, as requested to validate the
ability to fund the Minimum Bid Amount (defined below).
(d)

Minimum Bid Amount. The bid must be higher or otherwise better than
the offer of the Stalking Horse Bidder under the Stalking Horse
Agreement. To be higher or otherwise better than the offer of the Stalking
Horse Bidder such bid must be valued in an amount that is at least the
equivalent of $600,000 over the Closing Payment (the “Minimum Bid
Amount”).2

(e)

Irrevocability of Bid. A letter stating that the Potential Bidder’s offer is
irrevocable and binding until the first business day after the Assets for
which the Potential Bidder is submitting a bid have been sold pursuant to
the closing of the sale or sales approved by the Bankruptcy Court.

(f)

Bid Deposit. A cash deposit in the amount of $560,000 (the “Bid
Deposit”) by wire transfer or certified or cashier’s check, which amount
shall be made payable to the Debtors.

(g)

No Financing or Diligence Conditions. The bid shall not contain any
due diligence or financing contingencies of any kind.

(h)

Consent to Jurisdiction. The bid shall state that the offering party
consents to the jurisdiction of the Bankruptcy Court.

(i)

Corporate Authority. The bid shall include evidence of authorization
and approval from the Potential Bidder’s board of directors (or
comparable governing body) with respect to the submission, execution,
delivery and closing of the submitted asset purchase agreement of the
Potential Bidder.

2

The Minimum Bid Amount represents the initial overbid amount of $100,000 plus the Break-Up Fee
(which is $250,000) plus the Expense Reimbursement (which, for purposes of determining the Minimum Bid
Amount, is $250,000).

2
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(j)

Adequate Assurance Information. The bid shall include sufficient
financial or other information (the “Adequate Assurance Information”)
to establish adequate assurance of future performance with respect to any
lease or contract to be assumed and assigned to the bidder in connection
with the proposed transaction. The bid shall also identify a contact person
(with relevant contact information) that counterparties to any lease or
contract can contact to obtain additional Adequate Assurance Information.

(k)

Other Information. Include such other information as may be reasonably
requested in writing by the Debtors prior to the Auction.

A “Qualified Bidder” is a Potential Bidder that delivers the documents and information
described in subparagraphs (a)-(k) above, and that the Debtors determine, in consultation with
the Creditors’ Committee (if appointed), is reasonably likely (based on, among other possible
criteria, financial information submitted by the Potential Bidder, the availability of financing,
experience and other consideration deemed relevant by the Debtors) to be able to consummate a
sale if selected as the Winning Bidder. Notwithstanding the foregoing, the Stalking Horse
Bidder shall be deemed a Qualified Bidder. On or prior to 11:59 p.m. (prevailing Eastern Time)
on the day of the Bid Deadline, the Debtors will notify the parties identified on Schedule 1 hereto
and the Stalking Horse Bidder by electronic mail of any extension of the Bid Deadline. Not later
than two (2) business days after the Bid Deadline, the Debtors shall determine and shall notify
such Potential Bidder, if such Potential Bidder is a Qualified Bidder. A bid from a Qualified
Bidder is a “Qualified Bid.” No later than three (3) business days after the Bid Deadline, the
Debtors shall provide copies of all Qualified Bids (other than the Stalking Horse Bidder’s bid) by
electronic mail to the parties identified on Schedule 1 to the Bid Procedures and all Qualified
Bidders (including the Stalking Horse Bidder).
In the event that any Bid is determined by the Debtors, in consultation with the Creditors’
Committee (if appointed), not to be a Qualified Bid, the Debtors shall cause such Bidder to be
refunded its Bid Deposit within seven (7) business days after the Bid Deadline or as soon as
reasonably practicable thereafter.

3
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Access to Due Diligence Materials
The Debtors have designated PL Advisors, the Debtors’ proposed investment banker, to
coordinate all reasonable requests for additional information and due diligence access from the
Bidders. Contact information for PL Advisors is as follows:
PL Advisors
Attn: Colette R. Taylor or Domonkos L. Koltai
757 Third Avenue (17th Floor)
New York, NY 10017
Telephone: 212-596-3462 or 212-596-3463
Email: Ctaylor@PL-Advisors.com or
DKoltai@PL-Advisors.com

Unless the Debtors otherwise agree, only Bidders who have executed a confidentiality
agreement in form and substance acceptable to the Debtors are eligible to receive due diligence
access or additional non-public information. If the Debtors determine that a Bidder that has
executed such a confidentiality agreement is not a Qualified Bidder pursuant to the criteria
above, then such Bidder’s right to receive due diligence access or additional non-public
information shall terminate unless otherwise agreed. The Debtors may, but shall not be obligated
to, furnish any due diligence information after the Bid Deadline. Neither the Debtors nor any of
their employees, officers, directors, affiliates, subsidiaries, representatives, agents, advisors or
professionals are responsible for, nor shall they bear liability with respect to, any information
obtained by Bidders in connection with the sale of the Purchased Assets.
Each Qualified Bidder shall be deemed to acknowledge and represent that it has had an
opportunity to conduct any and all due diligence regarding the Purchased Assets that are the
subject of the Auction prior to making any such Bids; that it has relied solely upon its own
independent review, investigation and/or inspection of any documents and/or the assets in
making its Bid; and that it did not rely upon any written or oral statements, representations,
promises, warranties or guaranties whatsoever, whether express, implied, by operation of law or
otherwise regarding the Purchased Assets, or the completeness of any information provided in
connection therewith, except as expressly stated in these Bidding Procedures or, as to the
Winning Bidder or the Stalking Horse Agreement.
Due Diligence From Bidders
Each Bidder shall comply with all reasonable requests for additional information and due
diligence access by the Debtors or their advisors regarding each such Bidder and its
contemplated transaction. Failure by a Bidder to comply with the requests for additional
information and due diligence access shall be a basis for the Debtors, in consultation with the
Creditors’ Committee (if appointed), to determine that such Bidder is not a Qualified Bidder.
Failure by a Potential or Qualified Bidder to comply with requests for additional information and
due diligence access shall be a basis for the Debtors, in consultation with the Creditors’
Committee (if appointed), to determine that a Bid made by such Potential or Qualified Bidder is
not a Qualified Bid.
4
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Auction
If one (1) or more Qualified Bids are submitted (in addition to the Stalking Horse
Agreement, which is deemed to be a Qualified Bid) in accordance with the Bidding Procedures,
the Debtors will conduct an auction (the “Auction”) in accordance with such Bidding
Procedures; and, at such Auction, the Debtors shall have the right to select the winning Bid from
any Person (including the Stalking Horse Bidder) who submitted a Qualified Bid (the “Winning
Bid” and the Bidder submitting such Winning Bid, the “Winning Bidder”), which will be
determined, in consultation with the Creditors’ Committee (if appointed), by considering, among
other things: (1) the number, type and nature of any changes to the Stalking Horse Agreement
requested by each Bidder; (2) the extent to which such modifications are likely to delay closing
of the sale of the Purchased Assets and the cost to the Debtors of such modifications or delay; (3)
the total consideration to be received by the Debtors; (4) the likelihood of the Bidder’s ability to
close a transaction and the timing thereof; (5) job preservation with respect to the Debtors’ work
force, and (6) the net benefit to the Debtors’ estates, taking into account the Stalking Horse
Bidder’s rights to the Break-Up Fee and Expense Reimbursement (collectively, the
“Bid Assessment Criteria”). If no Qualified Bid (other than the Stalking Horse Agreement) is
received by the Bid Deadline, the Debtors shall not conduct the Auction and shall designate the
Stalking Horse Agreement as the Winning Bid for the purposes of these Bidding Procedures.
The Auction shall be conducted at the offices of Richards, Layton & Finger, P.A., One
Rodney Square, 920 N. King Street, Wilmington, Delaware 19801 at __:__ a.m. (prevailing
Eastern Time) on ________, 2015, or such other place and time as the Debtors, in consultation
with the Creditors’ Committee (if appointed), may determine.
The Auction shall be conducted according to the following procedures:
(a)

The Debtors Shall Conduct the Auction.

The Debtors and their professionals shall direct and preside over the Auction. At the start
of the Auction, the Debtors shall describe the terms of the opening Bid. All incremental Bids
made thereafter shall be made and received on an open basis, and all material terms of each such
Bid shall be fully disclosed to all Qualified Bidders. Whenever the Debtors determine any Bid to
be the then-current highest or otherwise best bid during the Auction, the Debtors shall announce
(i) the relevant bases to that determination, with specific references to the Bid Assessment
Criteria, and (ii) to the extent practicable, the minimum consideration necessary to submit an
overbid. The Debtors shall maintain a transcript or videotape of all Bids made and announced at
the Auction.
The Debtors, after consultation with the Creditors’ Committee (if appointed) and subject
to the Bidding Procedures Order, shall have the right, in the exercise of their fiduciary duties, to
adopt such other rules for the conduct of the Auction (including rules that may depart from those
set forth herein) that will better promote the goals of the Auction.

5
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Minimum Bid Increment.

Unless otherwise agreed by the Debtors, in consultation with the Creditors’ Committee
(if appointed), subsequent bids at the Auction shall not provide consideration of less than
$100,000 in excess of the preceding bid.
(c)

Back-Up Bidder.

Following the approval of the Sale of all or substantially all of the Assets to the Winning
Bidder at the Sale Hearing, if the Debtors fail to consummate an approved Sale with the Winning
Bidder, the Debtors shall be authorized, but not required, to deem the next highest or otherwise
best Qualified Bid (the “Back-Up Bid” and the party submitting the Back-Up Bid, the “BackUp Bidder”), as disclosed at the Sale Hearing, the Winning Bid, and the Debtors shall be
authorized, but not required, to consummate the sale with the Back-Up Bidder submitting such
bid without further order of the Bankruptcy Court. The Back-Up Bid shall remain open until the
first business day following the consummation of a Sale of the Purchased Assets to the Winning
Bidder.
(d)

Consent to Jurisdiction as Condition to Bidding.

The Stalking Horse Bidder and all other Qualified Bidders shall be deemed to have
consented to the core jurisdiction of the Bankruptcy Court and waived any right to a jury trial in
connection with any disputes relating to the Stalking Horse Agreement, the Auction or the
construction and enforcement of any competing transaction documents.
(e)

Closing the Auction.

The Auction shall continue until there is only one Qualified Bid that the Debtors
determine, in consultation with the Creditors’ Committee (if appointed), in their reasonable
business judgment, is the Winning Bid. In making this decision, the Debtors shall consider the
Bid Assessment Criteria and any other criteria that it deems to be appropriate. The Auction shall
not close unless and until all Bidders who have submitted Qualified Bids have been given a
reasonable opportunity to submit an overbid at the Auction to the then-existing highest or
otherwise best Bid.
(f)

No Collusion; Good Faith Bona Fide Offer.

Each Qualified Bidder participating at the Auction will be required to confirm that (i) it
has not engaged in any collusion with respect to the bidding and (ii) its Qualified Bid is a good
faith bona fide offer and it intends to consummate the proposed Sale if selected as the Winning
Bidder.
Free of Any and All Liens, Claims and Interests
All of the Debtors’ right, title and interest in and to the Purchased Assets subject thereto
shall be sold free and clear of any pledges, liens, security interests, encumbrances, claims,
charges, alleged ownership rights of entities other than the Debtors, options and interests therein
or thereon (collectively, the “Interests”) to the maximum extent permitted by section 363 of the
6
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Bankruptcy Code, with such Interests to attach to the net proceeds of the sale of the Purchased
Assets with the same validity and priority as such Interests applied against the Purchased Assets
in accordance with the Stalking Horse Agreement or the Winning Bidder’s asset purchase
agreement and any order approving the sale of the Purchased Assets.
Sale Hearing
The Court has scheduled a hearing (the “Sale Hearing”) on _______, 2015 at __:__
__.m. (prevailing Eastern Time), at which time it will consider approval of the sale of
substantially all of the Debtors’ assets to the Winning Bidder. Subject to the provisions of the
Stalking Horse Agreement, the Debtors, in the exercise of their business judgment, reserve their
right to change the date and/or time of the Sale Hearing (or any other dates related to the Sale) in
order to achieve the maximum value for the Purchased Assets.
Return of Deposit
The Bid Deposit of the Winning Bidder shall be applied to the Purchase Price. The Bid
Deposit of the Back-up Bidder shall be held by the Debtors until two (2) business days after the
Closing of the transaction contemplated by the Winning Bid, and thereafter returned to the Backup Bidder. Bid Deposits of all other Qualified Bidders shall be held in an interest-bearing
escrow account until no later than two (2) business days after the Sale Hearing, and thereafter
returned to the respective Bidders.

7
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Schedule 1
Recipients of Bids
1) The Debtors, (i) Wellesley Office Park, 80 William Street, Suite 400, Wellesley,
Massachusetts 02481 (Attn: Laura Dagan; email: ldagan@f2inv.com) and (ii) c/o Stillwater
Advisory Group LLC, PO Box 1022, Beverly Shores, Indiana 46301 (Attn: David Phelps;
email: dphelps@dnphelps.com);
2) Proposed counsel to the Debtors, Richards, Layton & Finger, P.A., One Rodney Square, 920
N. King Street, Wilmington, Delaware 19801 (Attn: Russell C. Silberglied and Michael J.
Merchant; email: silberglied@rlf.com and merchant@rlf.com);
3) Proposed investment banker to the Debtors, PL Advisors, 757 Third Avenue (17th Floor),
New York, NY, 10017 (Attn: Colette R. Taylor and Domonkos L. Koltai; email:
Ctaylor@PL-Advisors.com and DKoltai@PL-Advisors.com);
4) Counsel to the Creditors’ Committee (if appointed); and
5) The Office of the United States Trustee for the District of Delaware, 844 King Street, Suite
2207, Lockbox 35, Wilmington, Delaware 19801 (Attn: Richard L. Schepacarter and Natalie
Cox; email: Richard.Schepacarter@usdoj.gov and Natalie.Cox@usdoj.gov).
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
F-Squared Investment Management, LLC, et al.1

Debtors.

)
)
)
)
)
)
)

Chapter 11
Case No. 15-____________ (_____)
(Joint Administration Requested)
Re: Docket Nos.

)
)
)
)
)
)
)
)
)

Objection Deadline to Sale Motion:
_______, 2015 at 4:00 p.m. (EDT)
Deadline for Submitting Bids: ______, 2015
at 5:00 p.m. (EDT)
Auction Date: _______, 2015 at __:__ _.m.
(EDT) (if required)
Hearing Date on Sale Motion: ________,
2015 at __:__ _.m. (EDT)

NOTICE OF SALE PROCEDURES, AUCTION DATE AND SALE HEARING
1.

The above-captioned debtors and debtors-in-possession (collectively, the

“Debtors”) have entered into an agreement (the “Stalking Horse Agreement”) with
Broadmeadow Capital, LLC (the “Proposed Purchaser”), to sell substantially all of their assets
(the “Purchased Assets”) to the Proposed Purchaser.

The Debtors’ ability to close the

transactions contemplated by the Stalking Horse Agreement is subject to higher or otherwise
better offers and the approval of the United States Bankruptcy Court for the District of Delaware
(the “Bankruptcy Court”).

1

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification
number, are: F-Squared Investment Management, LLC (9247), F-Squared Investments, Inc. (0788), F-Squared
Retirement Solutions, LLC (9247), F-Squared Alternative Investments, LLC (9247), F-Squared Solutions, LLC
(9247), F-Squared Institutional Advisors, LLC (9247), F-Squared Capital, LLC (5257), AlphaSector LLS GP 1,
LLC (3342), and Active Index Solutions, LLC (0788). The Debtors’ address is Wellesley Office Park, 80 William
Street, Suite 400, Wellesley, Massachusetts 02481.
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The Debtors are soliciting offers for the Purchased Assets, and the Bankruptcy

Court has entered the Order Establishing Bidding Procedures Related to the Sale of
Substantially All of the Debtors’ Assets, Approving Related Bid Protections and Establishing
Notice Procedures for Determining Cure Amounts [Docket No. ___] (the “Bidding Procedures
Order”), approving, inter alia, auction and sale procedures (the “Bidding Procedures”) for the
Purchased Assets.2
3.

On July 8, 2015, the Debtors filed the Debtors’ Motion to (A) Establish Bidding

Procedures Related to the Sale of Substantially All of the Debtors’ Assets, Approve Related Bid
Protections and Establish Notice Procedures for Determining Cure Amounts, and (B) Approve
the Sale of Substantially All of the Debtors’ Assets and Assume and Assign Certain Executory
Contracts and Unexpired Leases [Docket No. ___] (the “Sale Motion”).
4.

Pursuant to the Sale Motion, the Debtors propose to: (i) sell the Purchased Assets

to the Proposed Purchaser (or such other party that submits the highest or otherwise best bid at
an auction (the “Auction”)), free and clear of all liens, claims (including without limitation any
and all alleged ownership or successor liability claims against the Debtors or Purchaser), or
encumbrances thereon, except for certain expressly assumed liabilities and permitted exceptions
specifically described in the Stalking Horse Agreement; and (ii) assume and assign certain
executory contracts and unexpired leases of the Debtors to the Proposed Purchaser (or such other
party that submits the highest or otherwise best bid at the Auction).
5.

The Bidding Procedures approved by the Bidding Procedures Order describe,

inter alia, the terms of the bidding process, the requirements and deadlines for participation
therein, the required terms of any bids, and the time, location and conduct of the Auction.
2

Copies of the Bidding Procedures Order, the Bidding Procedures, the Stalking Horse Agreement and the
Sale Motion (as defined below) are available for viewing free of charge at the website of the Debtor’s claims and
noticing agent, BMC Group, Inc., www.bmcgroup.com/fsquared.

2
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The deadline for submitting bids for the Purchased Assets is August 18, 2015 at

5:00 p.m. (prevailing Eastern Time). All interested parties are invited to submit a bid to
purchase the Purchased Assets.
7.

If one or more Qualified Bids (as defined in the Bidding Procedures) are received

in accordance with the Bidding Procedures, the Auction shall take place on _______, 2015 at
__:__ _.m. (prevailing Eastern Time) at the offices of proposed counsel for the Debtors,
Richards, Layton & Finger, P.A., One Rodney Square, 920 N. King Street, Wilmington,
Delaware 19801.
8.

The Bankruptcy Court has scheduled a hearing for __:__ _.m. (prevailing

Eastern Time) on _______, 2015 (the “Sale Hearing”) to consider approval of the winning bid
and confirm the results at the Auction (if held) for the Purchased Assets. The Sale Hearing will
be held before The Honorable [], United States Bankruptcy Judge, at the Bankruptcy Court, 824
N. Market Street, []th Floor, Courtroom [], Wilmington, Delaware 19801.
9.

Any objection to the sale of the Purchased Assets must be in writing, state the

basis of such objection with specificity, and shall be filed with the Bankruptcy Court by
_________, 2015 by 4:00 p.m. (prevailing Eastern Time) (the “Sale Objection Deadline”). At
the same time, any objector must also serve a copy of such objection, so as to be received by the
Sale Objection Deadline, on: (i) the Debtors’ proposed counsel, Richards, Layton & Finger, P.A.,
One Rodney Square, 920 N. King Street, Wilmington, Delaware 19801 (Attn: Russell C.
Silberglied and Michael J. Merchant; email: silberglied@rlf.com and merchant@rlf.com); (ii) the
Debtors, (a) Wellesley Office Park, 80 William Street, Suite 400, Wellesley, Massachusetts
02481 (Attn: Laura Dagan; email: ldagan@f2inv.com) and (b) c/o Stillwater Advisory Group
LLC, PO Box 1022, Beverly Shores, Indiana 46301(Attn: David Phelps; email:
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dphelps@dnphelps.com); (iii) counsel to the Proposed Purchaser, (a) Fox, Swibel, Levin &
Carroll, LLP), 200 West Madison Street, Suite 200, Chicago, Illinois 60606 (Attn: N. Neville
Reid; email: nreid@fslc.com) and (b) [Delaware counsel to purchaser]; (iv) counsel to any
official statutory committee appointed in this chapter 11 case; and (v) the Office of the United
States Trustee for the District of Delaware, 844 King Street, Suite 2207, Lockbox 35,
Wilmington, Delaware 19801 (Attn: Richard L. Schepacarter and Natalie Cox).
10.

All requests for information regarding the Purchased Assets from parties that are

interested in acquiring such assets should be directed toward the Debtors’ proposed investment
banker, PL Advisors, which can be contacted at:
PL Advisors
Attn: Colette R. Taylor or Domonkos L. Koltai
757 Third Avenue (17th Floor)
New York, NY 10017
Telephone: 212-596-3462 or 212-596-3463
Email: Ctaylor@PL-Advisors.com or
DKoltai@PL-Advisors.com

11.

The Sale Hearing may be adjourned from time to time without further notice to

creditors or parties in interest other than by announcement of the adjournment in open court or
on the agenda filed by the Debtors with the Bankruptcy Court.
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IF YOU FAIL TO RESPOND IN ACCORDANCE WITH THIS NOTICE,

THE BANKRUPTCY COURT MAY GRANT THE RELIEF REQUESTED BY THE
SALE MOTION WITHOUT FURTHER NOTICE OR HEARING.

Date: ______________, 2015
Wilmington, Delaware

RICHARDS, LAYTON & FINGER, P.A.
Russell C. Silberglied (No. 3462)
Michael J. Merchant (No. 3854
Zachary I. Shapiro (No. 5103 )
Amanda R. Steele (No. 5530)
920 N. King Street
Wilmington, Delaware 19801
Telephone: 302-651-7700
Facsimile: 302-651-7701
Email: silberglied@rlf.com
merchant@rlf.com
shapiro@rlf.com
steele@rlf.com
Proposed Counsel for the Debtors and Debtors
in Possession
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Schedule 3
The Notices of Assumption and Assignment
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
F-Squared Investment Management, LLC, et al.1

Debtors.

)
)
)
)
)
)
)
)
)

Chapter 11
Case No. 15-____________ (_____)
(Joint Administration Requested)
Re: Docket Nos.
Obj. Deadline: _____, 2015 at 4:00 p.m.
(EDT)

NOTICE OF EXECUTORY CONTRACTS AND UNEXPIRED
LEASES WHICH MAY BE ASSUMED AND ASSIGNED, PURSUANT
TO SECTION 365 OF THE BANKRUPTCY CODE, IN CONNECTION
WITH THE SALE OF SUBSTANTIALLY ALL OF THE DEBTORS’ ASSETS
AND THE PROPOSED CURE AMOUNTS WITH RESPECT THERETO
PLEASE TAKE NOTICE THAT:
1.
On July 8, 2015, the above captioned debtors and debtors in possession
(collectively, the “Debtors”) filed the Debtors’ Motion to (A) Establish Bidding Procedures
Related to the Sale of Substantially All of the Debtors’ Assets, Approve Related Bid Protections
and Establish Notice Procedures for Determining Cure Amounts, and (B) Approve the Sale of
Substantially All of the Debtors’ Assets and Assume and Assign Certain Executory Contracts and
Unexpired Leases [Docket No. __] (the “Motion”)2 with the United States Bankruptcy Court for
the District of Delaware (the “Bankruptcy Court”), 824 N. Market Street, 3rd Floor,
Wilmington, Delaware 19801.
2.
Pursuant to the Motion, the Debtors seek the entry of an order
(i) establishing bidding and auction procedures in connection with the sale of substantially all of
the Debtors’ assets (the “Purchased Assets”); (ii) approving proposed bid protections, including
a break-up fee and expense reimbursement, for Broadmeadow Capital, LLC (the “Proposed
Purchaser”), in accordance with that certain Asset Purchase Agreement dated July 3, 2015 (the
“Stalking Horse Agreement”) for the purchase of the Purchased Assets; (iii) scheduling an
auction (the “Auction”) and setting a date and time for a sale hearing (the “Sale Hearing”) for
1

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification
number, are: F-Squared Investment Management, LLC (9247), F-Squared Investments, Inc. (0788), F-Squared
Retirement Solutions, LLC (9247), F-Squared Alternative Investments, LLC (9247), F-Squared Solutions, LLC
(9247), F-Squared Institutional Advisors, LLC (9247), F-Squared Capital, LLC (5257), AlphaSector LLS GP 1,
LLC (3342), and Active Index Solutions, LLC (0788). The Debtors’ address is Wellesley Office Park, 80 William
Street, Suite 400, Wellesley, Massachusetts 02481.
2
Capitalized terms not otherwise defined herein shall have the meanings given to them in the Motion. For a
copy of the Motion, please visit the website of the Debtors’ proposed claims and noticing agent, BMC Group, Inc.,
www.bmcgroup.com/fsquared.
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the sale of the Purchased Assets (the “Sale”), and approving the form and manner of notice
thereof; (iv) establishing procedures (the “Cure Procedures”) for the assumption and
assignment of contracts (“Contracts”) and leases (“Leases”), including notice of proposed cure
amounts (the “Cure Amounts”); and (v) granting certain related relief. By the Motion, the
Debtors further request that, at the Sale Hearing, subject to the results of the Auction, the Court
enter an order (i) approving and authorizing the Sale; and (ii) authorizing the assumption and
assignment of the Contracts and Leases.
3.
In accordance with the Cure Procedures, the Debtors are delivering this
notice (the “Cure Notice”) identifying (i) those Contracts and Leases which may be assumed by
the Debtors and assigned as part of the Sale; and (ii) the proposed entire cure amount (the “Cure
Amount”) applicable to any and all defaults for each Contract and Lease identified on the Cure
Notice. The Cure Amount applicable to a Lease or Contract is intended to, and shall, reflect all
damages and amounts that are or could be payable to any person or entity as a result of any
breach at any time by any of the Debtors of any obligation, representation or warranty of any of
the Debtors under, related to or otherwise with respect to such Contract or Lease, including
without limitation any contingent claim for indemnification from the Debtors under the terms of
such Contract or Lease related to or arising from any breach by any of the Debtors of any
obligation, representation or duty of the Debtors to any person or entity arising under any
applicable law at any time.
4.
Adequate assurance information for the Proposed Purchaser is available
by contacting counsel to the Proposed Purchaser, (i) Fox, Swibel, Levin & Carroll, LLP), 200
West Madison Street, Suite 200, Chicago, Illinois 60606 (Attn: N. Neville Reid) and (ii)
[Delaware counsel to the Purchaser].
5.
You have been identified as a party to a Contract or Lease that the Debtors
may seek to assume and assign as part of the Sale. The Contract or Lease with respect to which
you have been identified as a non-debtor counterparty, and the corresponding proposed
Cure Amount, if any, has been set forth on Exhibit 1 attached hereto.
6.
Objections, if any, to the proposed Cure Amount or the assumption and
assignment of any Contract or Lease listed on the Cure Notice must be made in writing, filed
with the Bankruptcy Court, 824 N. Market Street, 3rd Floor, Wilmington, Delaware 19801, and
served so as to be received by the following parties on or before 4:00 p.m. (prevailing Eastern
Time) on ________, 2015 (the “Cure Objection Deadline”): (i) the Debtors’ proposed counsel,
Richards, Layton & Finger, P.A., One Rodney Square, 920 N. King Street, Wilmington,
Delaware 19801 (Attn: Russell C. Silberglied and Michael J. Merchant; email:
silberglied@rlf.com and merchant@rlf.com); (ii) the Debtors, (a) Wellesley Office Park, 80
William Street, Suite 400, Wellesley, Massachusetts 02481 (Attn: Laura Dagan; email:
ldagan@f2inv.com) and (b) c/o Stillwater Advisory Group LLC, PO Box 1022, Beverly Shores,
Indiana 46301 (Attn: David Phelps; email: dphelps@dnphelps.com); (iii) counsel to the
Proposed Purchaser, (a) Fox, Swibel, Levin & Carroll, LLP), 200 West Madison Street, Suite
200, Chicago, Illinois 60606 (Attn: N. Neville Reid; email: nreid@fslc.com) and (b) [Delaware
counsel to purchaser]; (iv) counsel to any official statutory committee appointed in this chapter
11 case; and (v) the Office of the United States Trustee for the District of Delaware, 844 King
Street, Suite 2207, Lockbox 35, Wilmington, Delaware 19801 (Attn: Richard L. Schepacarter
2
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and Natalie Cox; email: Richard.Schepacarter@usdoj.gov and Natalie.Cox@usdoj.gov). The
objection must set forth (i) the basis for the objection, (ii) the exact amount the party asserts as
the Cure Amount, and (iii) sufficient documentation to support the Cure Amount alleged.
7.
If an objection is timely filed by the Cure Objection Deadline, a hearing
with respect to such objection will be held before The Honorable [JUDGE], United States
Bankruptcy Judge, at the Bankruptcy Court, 824 N. Market Street, []th Floor, Courtroom [],
Wilmington, Delaware 19801, on ________, 2015 at __:__ _.m. (prevailing Eastern Time) or
at a later hearing, as determined by the Debtors, subject to the Court’s calendar. A hearing
regarding the Cure Amount, if any, may be continued at the sole discretion of the Debtors.
8.
UNLESS YOU FILE AN OBJECTION TO THE CURE AMOUNT
AND/OR THE ASSUMPTION OR ASSIGNMENT OF YOUR CONTRACT OR LEASE IN
ACCORDANCE WITH THE INSTRUCTIONS AND DEADLINES SET FORTH HEREIN,
YOU SHALL BE FOREVER (A) BARRED FROM OBJECTING TO THE CURE AMOUNT
SET FORTH ON EXHIBIT 1, (B) ESTOPPED FROM ASSERTING OR CLAIMING ANY
CURE AMOUNT AGAINST THE DEBTORS, THE PROPOSED PURCHASER OR
WINNING BIDDER OR ANY OTHER ASSIGNEE OF THE RELEVANT CONTRACT OR
LEASE THAT IS GREATER THAN THE CURE AMOUNT SET FORTH ON EXHIBIT 1,
(C) BARRED FROM ASSERTING ANY CLAIM (INCLUDING ANY CONTINGENT
CLAIM) AT ANY TIME AGAINST THE PROPOSED PURCHASER OR WINNING BIDDER
OR ANY OTHER ASSIGNEE OF THE RELEVANT CONTRACT OR LEASE ARISING
FROM, RELATED TO OR BASED ON ANY ACTUAL OR ALLEGED DEFAULT OR
BREACH BY ANY OF THE DEBTORS OF ANY DUTY, OBLIGATION OR
REPRESENTATION TO ANY PERSON OR ENTITY AT ANY TIME, RELATED IN ANY
WAY TO SUCH CONTRACT OR LEASE, INCLUDING WITHOUT LIMITATION ANY (I)
CLAIM FOR INDEMNIFICATION AGAINST PROPOSED PURCHASER UNDER SUCH
CONTRACT OR LEASE BASED ON OR ARISING FROM ANY BREACH BY ANY
DEBTOR OF ANY DUTY, OBLIGATION OR REPRESENTATION TO ANY PERSON OR
ENTITY AT ANY TIME AND (II) CLAIM AGAINST PROPOSED PURCHASER UNDER
ANY SUCCESSOR LIABILITY OR OTHER THEORY OF ANY TYPE WHATSOEVER
THAT RELATES TO OR ARISES FROM ANY ACTS, OMISSIONS OR CONDUCT OF THE
ANY OF THE DEBTORS, IN ANY AMOUNT THAT IS GREATER THAN THE CURE
AMOUNT SET FORTH ON EXHIBIT 1, AND (D) DEEMED TO HAVE CONSENTED TO
THE ASSUMPTION AND/OR ASSIGNMENT OF YOUR CONTRACT OR LEASE
(SUBJECT TO YOUR ABILITY TO OBJECT TO WHETHER THE WINNING BIDDER
(OTHER THAN THE PROPOSED PURCHASER) CAN PROVIDE ADEQUATE
ASSURANCE OF FUTURE PERFORMANCE).
9.
The presence of a Contract or Lease listed on Exhibit 1 attached hereto
does not constitute an admission that such contract or lease is an executory contract or unexpired
lease or that such contract or lease will be assumed and assigned as part of the Sale. The Debtors
reserve all of its rights, claims and causes of action with respect to the Contracts and Leases
listed on Exhibit 1 attached hereto.
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RICHARDS, LAYTON & FINGER, P.A.
Russell C. Silberglied (No. 3462)
Michael J. Merchant (No. 3854
Zachary I. Shapiro (No. 5103 )
Amanda R. Steele (No. 5530)
920 N. King Street
Wilmington, Delaware 19801
Telephone: 302-651-7700
Facsimile: 302-651-7701
Email: silberglied@rlf.com
merchant@rlf.com
shapiro@rlf.com
steele@rlf.com
Proposed Counsel for the Debtors and Debtors
in Possession
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EXHIBIT 1
Schedule of Contracts, Leases and Cure Amounts
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
F-Squared Investment Management, LLC, et al.1

Debtors.

)
)
)
)
)
)
)
)
)

Chapter 11
Case No. 15-____________ (_____)
(Joint Administration Requested)
Re: Docket Nos.
Obj. Deadline: _____, 2015 at 4:00 p.m.
(EDT)

NOTICE OF EXECUTORY CONTRACTS WHICH MAY BE ASSUMED AND
ASSIGNED, PURSUANT TO SECTION 365 OF THE BANKRUPTCY CODE, IN
CONNECTION WITH THE SALE OF SUBSTANTIALLY ALL OF THE DEBTORS’
ASSETS AND THE PROPOSED CURE AMOUNTS WITH RESPECT THERETO
PLEASE TAKE NOTICE THAT:
1.
On July 8, 2015, the above captioned debtors and debtors in possession
(collectively, the “Debtors”) filed the Debtors’ Motion to (A) Establish Bidding Procedures
Related to the Sale of Substantially All of the Debtors’ Assets, Approve Related Bid Protections
and Establish Notice Procedures for Determining Cure Amounts, and (B) Approve the Sale of
Substantially All of the Debtors’ Assets and Assume and Assign Certain Executory Contracts and
Unexpired Leases [Docket No. __] (the “Motion”)2 with the United States Bankruptcy Court for
the District of Delaware (the “Bankruptcy Court”), 824 N. Market Street, 3rd Floor,
Wilmington, Delaware 19801.
2.
Pursuant to the Motion, the Debtors seek the entry of an order
(i) establishing bidding and auction procedures in connection with the sale of substantially all of
the Debtors’ assets (the “Purchased Assets”); (ii) approving proposed bid protections, including
a break-up fee and expense reimbursement, for Broadmeadow Capital, LLC (the “Proposed
Purchaser”), in accordance with that certain Asset Purchase Agreement dated July 3, 2015 (the
“Stalking Horse Agreement”) for the purchase of the Purchased Assets; (iii) scheduling an
auction (the “Auction”) and setting a date and time for a sale hearing (the “Sale Hearing”) for
the sale of the Purchased Assets (the “Sale”), and approving the form and manner of notice
1

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification
number, are: F-Squared Investment Management, LLC (9247), F-Squared Investments, Inc. (0788), F-Squared
Retirement Solutions, LLC (9247), F-Squared Alternative Investments, LLC (9247), F-Squared Solutions, LLC
(9247), F-Squared Institutional Advisors, LLC (9247), F-Squared Capital, LLC (5257), AlphaSector LLS GP 1,
LLC (3342), and Active Index Solutions, LLC (0788). The Debtors’ address is Wellesley Office Park, 80 William
Street, Suite 400, Wellesley, Massachusetts 02481.
2
Capitalized terms not otherwise defined herein shall have the meanings given to them in the Motion. For a
copy of the Motion, please visit the website of the Debtors’ proposed claims and noticing agent, BMC Group, Inc.,
www.bmcgroup.com/fsquared.
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thereof; (iv) establishing procedures (the “Cure Procedures”) for the assumption and
assignment of contracts (“Contracts”) and leases (“Leases”), including notice of proposed cure
amounts (the “Cure Amounts”); and (v) granting certain related relief. By the Motion, the
Debtors further request that, at the Sale Hearing, subject to the results of the Auction, the Court
enter an order (i) approving and authorizing the Sale; and (ii) authorizing the assumption and
assignment of the Contracts and Leases.
3.
In accordance with the Cure Procedures, the Debtors are delivering this
notice (the “Cure Notice”) identifying (i) those Contracts which may be assumed by the Debtors
and assigned as part of the Sale; and (ii) the proposed entire cure amount (the “Cure Amount”)
applicable to any and all defaults for each Contract identified on the Cure Notice. The Cure
Amount applicable to Contract is intended to, and shall, reflect all damages and amounts that are
or could be payable to any person or entity as a result of any breach at any time by any of the
Debtors of any obligation, representation or warranty of any of the Debtors under, related to or
otherwise with respect to such Contract, including without limitation any contingent claim for
indemnification from the Debtors under the terms of such Contract related to or arising from any
breach by any of the Debtors of any obligation, representation or duty of the Debtors to any
person or entity arising under any applicable law at any time.
4.
Adequate assurance information for the Proposed Purchaser is available
by contacting counsel to the Proposed Purchaser, (i) Fox, Swibel, Levin & Carroll, LLP), 200
West Madison Street, Suite 200, Chicago, Illinois 60606 (Attn: N. Neville Reid) and (ii)
[Delaware counsel to the Purchaser].
5.
You have been identified as a party to a Contract that the Debtors may
seek to assume and assign as part of the Sale. The Contract with respect to which you have been
identified as a non-debtor counterparty, and the corresponding proposed Cure Amount, if any,
has been set forth on Exhibit 1 attached hereto.
6.
If you agree to the assumption and assignment of your Contract to the
Proposed Purchaser or any Winning Bidder please complete and return the consent (the
“Consent”), a copy of which is attached hereto as Exhibit 2 to (i) the Debtors’ proposed
counsel, Richards, Layton & Finger, P.A., One Rodney Square, 920 N. King Street, Wilmington,
Delaware 19801 (Attn: Russell C. Silberglied and Michael J. Merchant; email:
silberglied@rlf.com and merchant@rlf.com); and (ii) the Debtors, (a) Wellesley Office Park, 80
William Street, Suite 400, Wellesley, Massachusetts 02481 (Attn: Laura Dagan; email:
ldagan@f2inv.com) and (b) c/o Stillwater Advisory Group LLC, PO Box 1022, Beverly Shores,
Indiana 46301 (Attn: David Phelps; email: dphelps@dnphelps.com) as soon as possible. By
completing and returning the Consent, you expressly agree to the assumption and assignment of
your Contract and your Contract may be assumed and assigned to the Proposed Purchaser or any
Winning Bidder without further notice or order from the Bankruptcy Court.
7.
Even if you agree to the assumption and assignment of your Contract, you
have the right to object to the proposed Cure Amount if you disagree with the amount set forth
on Exhibit 1. Objections, if any, to the proposed Cure Amount of any Contract listed on the
Cure Notice must be made in writing, filed with the Bankruptcy Court, 824 N. Market Street, 3rd
Floor, Wilmington, Delaware 19801, and served so as to be received by the following parties on
2
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or before 4:00 p.m. (prevailing Eastern Time) on ________, 2015 (the “Cure Objection
Deadline”): (i) the Debtors’ proposed counsel, Richards, Layton & Finger, P.A., One Rodney
Square, 920 N. King Street, Wilmington, Delaware 19801 (Attn: Russell C. Silberglied and
Michael J. Merchant; email: silberglied@rlf.com and merchant@rlf.com); (ii) the Debtors, (a)
Wellesley Office Park, 80 William Street, Suite 400, Wellesley, Massachusetts 02481 (Attn:
Laura Dagan; email: ldagan@f2inv.com) and (b) c/o Stillwater Advisory Group LLC, PO Box
1022, Beverly Shores, Indiana 46301 (Attn: David Phelps; email: dphelps@dnphelps.com); (iii)
counsel to the Proposed Purchaser, (a) Fox, Swibel, Levin & Carroll, LLP), 200 West Madison
Street, Suite 200, Chicago, Illinois 60606 (Attn: N. Neville Reid; email: nreid@fslc.com) and
(b) [Delaware counsel to purchaser]; (iv) counsel to any official statutory committee appointed in
this chapter 11 case; and (v) the Office of the United States Trustee for the District of Delaware,
844 King Street, Suite 2207, Lockbox 35, Wilmington, Delaware 19801 (Attn: Richard L.
Schepacarter
and
Natalie
Cox;
email:
Richard.Schepacarter@usdoj.gov
and
Natalie.Cox@usdoj.gov). The objection must set forth (i) the basis for the objection, (ii) the
exact amount the party asserts as the Cure Amount, and (iii) sufficient documentation to support
the Cure Amount alleged.
8.
If an objection is timely filed by the Cure Objection Deadline, a hearing
with respect to such objection will be held before The Honorable [JUDGE], United States
Bankruptcy Judge, at the Bankruptcy Court, 824 N. Market Street, []th Floor, Courtroom [],
Wilmington, Delaware 19801, on ________, 2015 at __:__ _.m. (prevailing Eastern Time) or
at a later hearing, as determined by the Debtors, subject to the Court’s calendar. A hearing
regarding the Cure Amount, if any, may be continued at the sole discretion of the Debtors.
9.
UNLESS YOU FILE AN OBJECTION TO THE CURE AMOUNT
AND/OR THE ASSUMPTION OR ASSIGNMENT OF YOUR CONTRACT IN
ACCORDANCE WITH THE INSTRUCTIONS AND DEADLINES SET FORTH HEREIN,
YOU SHALL BE FOREVER (A) BARRED FROM OBJECTING TO THE CURE AMOUNT
SET FORTH ON EXHIBIT 1, (B) ESTOPPED FROM ASSERTING OR CLAIMING ANY
CURE AMOUNT AGAINST THE DEBTORS, THE PROPOSED PURCHASER OR
WINNING BIDDER OR ANY OTHER ASSIGNEE OF THE RELEVANT CONTRACT THAT
IS GREATER THAN THE CURE AMOUNT SET FORTH ON EXHIBIT 1, (C) BARRED
FROM ASSERTING ANY CLAIM (INCLUDING ANY CONTINGENT CLAIM) AT ANY
TIME AGAINST THE PROPOSED PURCHASER OR WINNING BIDDER OR ANY OTHER
ASSIGNEE OF THE RELEVANT CONTRACT ARISING FROM, RELATED TO OR BASED
ON ANY ACTUAL OR ALLEGED DEFAULT OR BREACH BY ANY OF THE DEBTORS
OF ANY DUTY, OBLIGATION OR REPRESENTATION TO ANY PERSON OR ENTITY
AT ANY TIME, RELATED IN ANY WAY TO SUCH CONTRACT, INCLUDING
WITHOUT LIMITATION ANY (I) CLAIM FOR INDEMNIFICATION AGAINST
PROPOSED PURCHASER UNDER SUCH CONTRACT BASED ON OR ARISING FROM
ANY BREACH BY ANY DEBTOR OF ANY DUTY, OBLIGATION OR
REPRESENTATION TO ANY PERSON OR ENTITY AT ANY TIME AND (II) CLAIM
AGAINST PROPOSED PURCHASER UNDER ANY SUCCESSOR LIABILITY OR OTHER
THEORY OF ANY TYPE WHATSOEVER THAT RELATES TO OR ARISES FROM ANY
ACTS, OMISSIONS OR CONDUCT OF THE ANY OF THE DEBTORS, IN ANY AMOUNT
THAT IS GREATER THAN THE CURE AMOUNT SET FORTH ON EXHIBIT 1, AND (D)
DEEMED TO HAVE CONSENTED TO THE ASSUMPTION AND/OR ASSIGNMENT OF
3
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YOUR CONTRACT (SUBJECT TO YOUR ABILITY TO OBJECT TO WHETHER THE
WINNING BIDDER (OTHER THAN THE PROPOSED PURCHASER) CAN PROVIDE
ADEQUATE ASSURANCE OF FUTURE PERFORMANCE).
10.
The presence of a Contract listed on Exhibit 1 attached hereto does not
constitute an admission that such contract is an executory contract or that such contract or lease
will be assumed and assigned as part of the Sale. The Debtors reserve all of its rights, claims and
causes of action with respect to the Contracts listed on Exhibit 1 attached hereto.

Date: ______________, 2015
Wilmington, Delaware

RICHARDS, LAYTON & FINGER, P.A.
Russell C. Silberglied (No. 3462)
Michael J. Merchant (No. 3854
Zachary I. Shapiro (No. 5103 )
Amanda R. Steele (No. 5530)
920 N. King Street
Wilmington, Delaware 19801
Telephone: 302-651-7700
Facsimile: 302-651-7701
Email: silberglied@rlf.com
merchant@rlf.com
shapiro@rlf.com
steele@rlf.com
Proposed Counsel for the Debtors and Debtors
in Possession
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EXHIBIT 1
Schedule of Contracts and Cure Amounts
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
F-Squared Investment Management, LLC, et al.1

Debtors.

)
)
)
)
)
)
)
)
)

Chapter 11
Case No. 15-____________ (_____)
(Joint Administration Requested)
Re: Docket Nos.
Obj. Deadline: _____, 2015 at 4:00 p.m.
(EDT)

NOTICE OF EXECUTORY CONTRACTS WHICH MAY BE ASSUMED AND
ASSIGNED, PURSUANT TO SECTION 365 OF THE BANKRUPTCY CODE, IN
CONNECTION WITH THE SALE OF SUBSTANTIALLY ALL OF THE DEBTORS’
ASSETS AND THE PROPOSED CURE AMOUNTS WITH RESPECT THERETO
PLEASE TAKE NOTICE THAT:
1.
On July 8, 2015, the above captioned debtors and debtors in possession
(collectively, the “Debtors”) filed the Debtors’ Motion to (A) Establish Bidding Procedures
Related to the Sale of Substantially All of the Debtors’ Assets, Approve Related Bid Protections
and Establish Notice Procedures for Determining Cure Amounts, and (B) Approve the Sale of
Substantially All of the Debtors’ Assets and Assume and Assign Certain Executory Contracts and
Unexpired Leases [Docket No. __] (the “Motion”)2 with the United States Bankruptcy Court for
the District of Delaware (the “Bankruptcy Court”), 824 N. Market Street, 3rd Floor,
Wilmington, Delaware 19801.
2.
Pursuant to the Motion, the Debtors seek the entry of an order
(i) establishing bidding and auction procedures in connection with the sale of substantially all of
the Debtors’ assets (the “Purchased Assets”); (ii) approving proposed bid protections, including
a break-up fee and expense reimbursement, for Broadmeadow Capital, LLC (the “Proposed
Purchaser”), in accordance with that certain Asset Purchase Agreement dated July 3, 2015 (the
“Stalking Horse Agreement”) for the purchase of the Purchased Assets; (iii) scheduling an
auction (the “Auction”) and setting a date and time for a sale hearing (the “Sale Hearing”) for
the sale of the Purchased Assets (the “Sale”), and approving the form and manner of notice
1

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification
number, are: F-Squared Investment Management, LLC (9247), F-Squared Investments, Inc. (0788), F-Squared
Retirement Solutions, LLC (9247), F-Squared Alternative Investments, LLC (9247), F-Squared Solutions, LLC
(9247), F-Squared Institutional Advisors, LLC (9247), F-Squared Capital, LLC (5257), AlphaSector LLS GP 1,
LLC (3342), and Active Index Solutions, LLC (0788). The Debtors’ address is Wellesley Office Park, 80 William
Street, Suite 400, Wellesley, Massachusetts 02481.
2
Capitalized terms not otherwise defined herein shall have the meanings given to them in the Motion. For a
copy of the Motion, please visit the website of the Debtors’ proposed claims and noticing agent, BMC Group, Inc.,
www.bmcgroup.com/fsquared.
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thereof; (iv) establishing procedures (the “Cure Procedures”) for the assumption and
assignment of contracts (“Contracts”) and leases (“Leases”), including notice of proposed cure
amounts (the “Cure Amounts”); and (v) granting certain related relief. By the Motion, the
Debtors further request that, at the Sale Hearing, subject to the results of the Auction, the Court
enter an order (i) approving and authorizing the Sale; and (ii) authorizing the assumption and
assignment of the Contracts and Leases.
3.
In accordance with the Cure Procedures, the Debtors are delivering this
notice (the “Cure Notice”) identifying (i) those Contracts which may be assumed by the Debtors
and assigned as part of the Sale; and (ii) the proposed entire cure amount (the “Cure Amount”)
applicable to any and all defaults for each Contract identified on the Cure Notice. The Cure
Amount applicable to Contract is intended to, and shall, reflect all damages and amounts that are
or could be payable to any person or entity as a result of any breach at any time by any of the
Debtors of any obligation, representation or warranty of any of the Debtors under, related to or
otherwise with respect to such Contract, including without limitation any contingent claim for
indemnification from the Debtors under the terms of such Contract related to or arising from any
breach by any of the Debtors of any obligation, representation or duty of the Debtors to any
person or entity arising under any applicable law at any time.
4.
Adequate assurance information for the Proposed Purchaser is available
by contacting counsel to the Proposed Purchaser, (i) Fox, Swibel, Levin & Carroll, LLP), 200
West Madison Street, Suite 200, Chicago, Illinois 60606 (Attn: N. Neville Reid) and (ii)
[Delaware counsel to the Purchaser].
5.
You have been identified as a party to a Contract that the Debtors may
seek to assume and assign as part of the Sale. The Contract with respect to which you have been
identified as a non-debtor counterparty, and the corresponding proposed Cure Amount, if any,
has been set forth on Exhibit 1 attached hereto.
6.
Any objection to the assumption and assignment of your Contract to
the Proposed Purchaser or any Winning Bidder must be in writing and received by the following
parties on or before [30 days after service], 2015 (the “Assignment Objection Deadline”): (i)
the Debtors’ proposed counsel, Richards, Layton & Finger, P.A., One Rodney Square, 920 N.
King Street, Wilmington, Delaware 19801 (Attn: Russell C. Silberglied and Michael J.
Merchant; email: silberglied@rlf.com and merchant@rlf.com); and (ii) the Debtors, (a)
Wellesley Office Park, 80 William Street, Suite 400, Wellesley, Massachusetts 02481 (Attn:
Laura Dagan; email: ldagan@f2inv.com) and (b) c/o Stillwater Advisory Group LLC, PO Box
1022, Beverly Shores, Indiana 46301 (Attn: David Phelps; email: dphelps@dnphelps.com) as
soon as possible. If you fail to object to assumption and assignment of your Contract prior to
the Assignment Objection Deadline, your Contract may be assumed and assigned to the
Proposed Purchaser or any Winning Bidder without further notice or order by the Bankruptcy
Court.
7.
Objections, if any, to the proposed Cure Amount of any Contract listed
on the Cure Notice must be made in writing, filed with the Bankruptcy Court, 824 N. Market
Street, 3rd Floor, Wilmington, Delaware 19801, and served so as to be received by the following
parties on or before 4:00 p.m. (prevailing Eastern Time) on ________, 2015 (the “Cure
2
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Objection Deadline”): (i) the Debtors’ proposed counsel, Richards, Layton & Finger, P.A., One
Rodney Square, 920 N. King Street, Wilmington, Delaware 19801 (Attn: Russell C. Silberglied
and Michael J. Merchant; email: silberglied@rlf.com and merchant@rlf.com); (ii) the Debtors,
(a) Wellesley Office Park, 80 William Street, Suite 400, Wellesley, Massachusetts 02481 (Attn:
Laura Dagan; email: ldagan@f2inv.com) and (b) c/o Stillwater Advisory Group LLC, PO Box
1022, Beverly Shores, Indiana 46301 (Attn: David Phelps; email: dphelps@dnphelps.com); (iii)
counsel to the Proposed Purchaser, (a) Fox, Swibel, Levin & Carroll, LLP), 200 West Madison
Street, Suite 200, Chicago, Illinois 60606 (Attn: N. Neville Reid; email: nreid@fslc.com) and
(b) [Delaware counsel to purchaser]; (iv) counsel to any official statutory committee appointed in
this chapter 11 case; and (v) the Office of the United States Trustee for the District of Delaware,
844 King Street, Suite 2207, Lockbox 35, Wilmington, Delaware 19801 (Attn: Richard L.
Schepacarter
and
Natalie
Cox;
email:
Richard.Schepacarter@usdoj.gov
and
Natalie.Cox@usdoj.gov). The objection must set forth (i) the basis for the objection, (ii) the
exact amount the party asserts as the Cure Amount, and (iii) sufficient documentation to support
the Cure Amount alleged.
8.
If an objection is timely filed by the Cure Objection Deadline, a hearing
with respect to such objection will be held before The Honorable [JUDGE], United States
Bankruptcy Judge, at the Bankruptcy Court, 824 N. Market Street, []th Floor, Courtroom [],
Wilmington, Delaware 19801, on ________, 2015 at __:__ _.m. (prevailing Eastern Time) or
at a later hearing, as determined by the Debtors, subject to the Court’s calendar. A hearing
regarding the Cure Amount, if any, may be continued at the sole discretion of the Debtors.
9.
UNLESS YOU FILE AN OBJECTION TO THE CURE AMOUNT
AND/OR THE ASSUMPTION OR ASSIGNMENT OF YOUR CONTRACT IN
ACCORDANCE WITH THE INSTRUCTIONS AND DEADLINES SET FORTH HEREIN,
YOU SHALL BE FOREVER (A) BARRED FROM OBJECTING TO THE CURE AMOUNT
SET FORTH ON EXHIBIT 1, (B) ESTOPPED FROM ASSERTING OR CLAIMING ANY
CURE AMOUNT AGAINST THE DEBTORS, THE PROPOSED PURCHASER OR
WINNING BIDDER OR ANY OTHER ASSIGNEE OF THE RELEVANT CONTRACT THAT
IS GREATER THAN THE CURE AMOUNT SET FORTH ON EXHIBIT 1, (C) BARRED
FROM ASSERTING ANY CLAIM (INCLUDING ANY CONTINGENT CLAIM) AT ANY
TIME AGAINST THE PROPOSED PURCHASER OR WINNING BIDDER OR ANY OTHER
ASSIGNEE OF THE RELEVANT CONTRACT ARISING FROM, RELATED TO OR BASED
ON ANY ACTUAL OR ALLEGED DEFAULT OR BREACH BY ANY OF THE DEBTORS
OF ANY DUTY, OBLIGATION OR REPRESENTATION TO ANY PERSON OR ENTITY
AT ANY TIME, RELATED IN ANY WAY TO SUCH CONTRACT, INCLUDING
WITHOUT LIMITATION ANY (I) CLAIM FOR INDEMNIFICATION AGAINST
PROPOSED PURCHASER UNDER SUCH CONTRACT BASED ON OR ARISING FROM
ANY BREACH BY ANY DEBTOR OF ANY DUTY, OBLIGATION OR
REPRESENTATION TO ANY PERSON OR ENTITY AT ANY TIME AND (II) CLAIM
AGAINST PROPOSED PURCHASER UNDER ANY SUCCESSOR LIABILITY OR OTHER
THEORY OF ANY TYPE WHATSOEVER THAT RELATES TO OR ARISES FROM ANY
ACTS, OMISSIONS OR CONDUCT OF THE ANY OF THE DEBTORS, IN ANY AMOUNT
THAT IS GREATER THAN THE CURE AMOUNT SET FORTH ON EXHIBIT 1, AND (D)
DEEMED TO HAVE CONSENTED TO THE ASSUMPTION AND/OR ASSIGNMENT OF
YOUR CONTRACT (SUBJECT TO YOUR ABILITY TO OBJECT TO WHETHER THE
3
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WINNING BIDDER (OTHER THAN THE PROPOSED PURCHASER) CAN PROVIDE
ADEQUATE ASSURANCE OF FUTURE PERFORMANCE).
10.
The presence of a Contract listed on Exhibit 1 attached hereto does not
constitute an admission that such contract is an executory contract or that such contract or lease
will be assumed and assigned as part of the Sale. The Debtors reserve all of its rights, claims and
causes of action with respect to the Contracts listed on Exhibit 1 attached hereto.

Date: ______________, 2015
Wilmington, Delaware

RICHARDS, LAYTON & FINGER, P.A.
Russell C. Silberglied (No. 3462)
Michael J. Merchant (No. 3854
Zachary I. Shapiro (No. 5103 )
Amanda R. Steele (No. 5530)
920 N. King Street
Wilmington, Delaware 19801
Telephone: 302-651-7700
Facsimile: 302-651-7701
Email: silberglied@rlf.com
merchant@rlf.com
shapiro@rlf.com
steele@rlf.com
Proposed Counsel for the Debtors and Debtors
in Possession
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EXHIBIT 1
Schedule of Contracts and Cure Amounts
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
F-Squared Investment Management, LLC, et al.1

Debtors.

)
)
)
)
)
)
)

Chapter 11
Case No. 15-____________ (_____)
(Joint Administration Requested)

ORDER ESTABLISHING BIDDING PROCEDURES RELATED TO THE SALE
OF SUBSTANTIALLY ALL OF THE DEBTORS’ ASSETS, APPROVING
RELATED BID PROTECTIONS AND ESTABLISHING NOTICE
PROCEDURES FOR DETERMINING CURE AMOUNTS
Upon consideration of the motion (the “Sale Motion”)2 of the above-captioned debtors
and debtors in possession (collectively, the “Debtors”), pursuant to sections 105, 363, 365, 503
and 507 of title 11 of the United States Code (the “Bankruptcy Code”) and Rules 2002, 6004
and 6006 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), for entry of
orders approving, among other things, the sale of substantially all of the Debtors’ assets and
related bidding procedures; and the Court having determined that the relief provided herein is in
the best interest of the Debtors, their estates and creditors and other parties in interest; and due
and adequate notice of the Sale Motion having been given under the circumstances; and upon the
record of the hearing on the Bidding Procedures and the other relief granted herein, and the full
record of this case; and after due deliberation thereon; and good and sufficient cause appearing
therefor, it is hereby:

1

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification
number, are: F-Squared Investment Management, LLC (9247), F-Squared Investments, Inc. (0788), F-Squared
Retirement Solutions, LLC (9247), F-Squared Alternative Investments, LLC (9247), F-Squared Solutions, LLC
(9247), F-Squared Institutional Advisors, LLC (9247), F-Squared Capital, LLC (5257), AlphaSector LLS GP 1,
LLC (3342), and Active Index Solutions, LLC (0788). The Debtors’ address is Wellesley Office Park, 80 William
Street, Suite 400, Wellesley, Massachusetts 02481.
2

Capitalized terms used and not otherwise defined herein shall have the meanings ascribed to them in the
Sale Motion or the Stalking Horse Agreement (as defined in the Sale Motion), as applicable.
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FOUND AND DETERMINED THAT:3
A.

This Court has jurisdiction over the Sale Motion and the transactions

contemplated by the Stalking Horse Agreement pursuant to 28 U.S.C. §§ 157 and 1334, and this
matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (M) and (O). Venue in this
district is proper under 28 U.S.C. §§ 1408 and 1409.
B.

Good and sufficient notice of the Sale Motion and the relief sought therein

has been given under the circumstances, and no other or further notice is required except as set
forth herein with respect to the Auction and Sale Hearing. A reasonable opportunity to object or
to be heard regarding the relief provided herein has been afforded to parties-in-interest.
C.

The Debtors’ proposed notice of the Auction, Sale Hearing and procedures

related to the assumption and assignment of contracts and related cure amounts are appropriate
and reasonably calculated to provide all interested parties with timely and proper notice of the
Auction, the sale of the Purchased Assets, the Bidding Procedures to be employed in connection
therewith and the Sale Hearing.
D.

The Stalking Horse Agreement represents the highest or otherwise best

offer that the Debtors have received to date as a result of their efforts to market the Purchased
Assets for sale.
E.

The Debtors have articulated good and sufficient business reasons for this

Court to approve: (i) the Bidding Procedures; (ii) the scheduling of a bid deadline, Auction and
Sale Hearing with respect to the proposed sale of the Purchased Assets; (iii) payment of the
Break-Up Fee and Expense Reimbursement under the terms and conditions set forth in the

3

The findings and conclusions set forth herein constitute the Court’s findings of fact and conclusions of law
pursuant to Bankruptcy Rule 7052, made applicable to this matter pursuant to Bankruptcy Rule 9014. To the extent
that any of the following findings of fact constitute conclusions of law, they are adopted as such. To the extent any
of the following conclusions of law constitute findings of fact, they are adopted as such.

2
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Stalking Horse Agreement; and (iv) the establishment of procedures to fix the Cure Amounts to
be paid pursuant to section 365 of the Bankruptcy Code in connection with the assumption,
assignment and/or transfer of certain executory contracts and unexpired leases (the “Designated
Executory Contracts”).
F.

The Bidding Procedures are reasonably designed to maximize the value to

be achieved for the Purchased Assets.
G.

Each of the Break-Up Fee and the Expense Reimbursement is: (i) an

actual and necessary cost and expense of preserving the Debtors’ estates within the meaning of
section 503(b) of the Bankruptcy Code; (ii) commensurate to the real and substantial benefit
conferred upon the Debtors’ estates by the Purchaser; (iii) reasonable and appropriate in light of
the size and nature of the proposed sale, comparable transactions, the commitments that have
been made, and the efforts that have been and will be expended by the Purchaser; and
(iv) necessary to induce the Purchaser to continue to pursue the purchase of the Purchased Assets
and to be bound by the Stalking Horse Agreement.
H.

The assurance of the payment of the Break-Up Fee and Expense

Reimbursement: (i) will promote more competitive bidding by inducing the Purchaser’s bid,
which otherwise would not have been made and which may be the highest or otherwise best
available offer for the Purchased Assets; (ii) induced the Purchaser to research the value of the
Purchased Assets, conduct extensive due diligence and propose the transaction, including, among
other things, submission of a bid that will serve as a minimum or floor bid on which all other
bidders can rely; and (iii) will provide a benefit to the Debtors’ estates by increasing the
likelihood that the price at which the Purchased Assets are sold will reflect market value.
NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED
THAT:
3
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1.

The Sale Motion is GRANTED as and to the extent set forth herein.

2.

All objections to the Sale Motion with respect to the entry of this Order

that have not been withdrawn, waived or settled, and all reservations of rights included therein
with respect to the entry of this Order, hereby are overruled and denied on the merits.
A.

Approval of the Stalking Horse Agreement and Bidding Procedures
3.

Immediately upon entry of this Order, the Stalking Horse Agreement shall

be binding upon the parties thereto in accordance with its terms. Notwithstanding the foregoing,
the approval of the sale of substantially all of the Debtors’ assets shall be subject to Court
approval at the Sale Hearing.
4.

The Bidding Procedures, in substantially the form attached hereto as

Schedule 1, are incorporated herein, approved in their entirety. The Debtors are authorized to
take all actions incidental, necessary or appropriate to implement the Bidding Procedures.
5.

The Break-Up Fee and Expense Reimbursement are approved in their

entirety. Subject to the terms and conditions of the Stalking Horse Agreement, without further
order of this Court, the Debtors shall, and are directed to, remit to the Purchaser the Break-Up
Fee and the Expense Reimbursement within three (3) business days following the date of the
closing of a transaction contemplated by a Competing Bid if such closing occurs on or before the
Termination Date; provided, however, that the aggregate amount of the Expense Reimbursement
shall in no event exceed $250,000. The Debtors’ obligations to pay the Break-Up Fee and
Expense Reimbursement, if such amounts become due and payable in accordance with the terms
of the Stalking Horse Agreement, shall constitute allowed super-priority administrative expense
claims against the Debtors under Sections 503 and 507(b) of the Bankruptcy Code. The BreakUp Fee and the Expense Reimbursement shall only be payable to the Purchaser in accordance
4
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with the terms of the Stalking Horse Agreement and this Order.

This Court shall retain

jurisdiction to hear any dispute with respect to the Purchaser’s entitlement to the Break-Up Fee
or Expense Reimbursement; provided, however, that any dispute regarding the Purchaser’s
entitlement to the Break-Up Fee or Expense Reimbursement shall be raised prior to the
commencement of the Sale Hearing and any such dispute shall be heard and determined at the
Sale Hearing (or such other date that the Court may determine is appropriate under the
circumstances).
6.

The deadline for submitting bids for the Purchased Assets (the “Bid

Deadline”) is _____, 2015 at 5:00 p.m. (prevailing Eastern Time).
7.

The Debtors may sell the Purchased Assets by conducting an Auction in

accordance with the Bidding Procedures. If one or more Qualified Bids are timely received by
the Debtors in accordance with the Bidding Procedures, the Auction shall take place on
________, 2015 at __:__ _.m. (prevailing Eastern Time) at the offices of Richards, Layton &
Finger, P.A., One Rodney Square, 920 N. King Street, Wilmington, Delaware 19801, or such
other place and time as the Debtors shall notify the Purchaser, the Creditors’ Committee (if
appointed), all Qualified Bidders, and other invitees (as determined by the Debtors).

If,

however, no such Qualified Bid is received by the Bid Deadline, then the Auction will not be
held and the Debtors shall designate the Purchaser as the Winning Bidder and may promptly
seek Court approval of the Stalking Horse Agreement.
8.

At any Auction, the minimum initial overbid must be at least [$5,600,000

(the “Initial Overbid”). The Initial Overbid represents] [INSERT CHANGES BASED ON
CLOSING DATE PRICE FORMULA] $100,000 plus [$5,000,000 (which is the maximum
cash portion of the Purchase Price paid by the Purchaser at Closing)] [SAME] plus the Break5
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Up Fee (which is $250,000) plus the Expense Reimbursement (which, for purposes of
determining the Initial Overbid, is $250,000). If the Initial Overbid is received, subsequent
overbids (each such bid, an “Overbid”) must be in cash increments of at least $100,000 greater
than the Initial Overbid and any subsequent Overbid.
9.

Each Qualified Bidder participating at the Auction will be required to

confirm that it has not engaged in any collusion with respect to the bidding or the Sale. All
bidding activity at the Auction shall be transcribed and/or videotaped. The Auction will be
conducted openly, and any of the Debtors’ creditors are permitted to attend.
B.

Scheduling of Sale Hearing and Related Notices
10.

The notice of auction and sale hearing to be issued in connection with the

proposed sale of the Purchased Assets, substantially in the form annexed hereto as Schedule 2
(the “Notice of Auction and Sale Hearing”), is hereby approved.
11.

The Sale Hearing shall be held before this Court on ______, 2015 at __:__

_.m. (prevailing Eastern Time).
12.

Objections to the sale of the Purchased Assets, or the relief requested in

the Sale Motion must: (i) be in writing; (ii) comply with the Bankruptcy Rules and the Local
Rules; (iii) state with specificity the nature of such objection; (iv) be filed with the clerk of the
Court, Third Floor, 824 N. Market Street, Wilmington, Delaware 19801, on or before 4:00 p.m.
(prevailing Eastern Time) on ______, 2015 (the “Objection Deadline”); and (v) be served so
as to be received by no later than the Objection Deadline, on the parties identified in Exhibit A
attached hereto (the “Notice Parties”). Any party that fails to file an objection to the sale of the
Purchased Assets by the Objection Deadline will (a) be forever barred from objecting to the sale
of the Purchased Assets on any grounds, and (b) be deemed to have consented to the sale of the
6
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Purchased Assets free and clear of any pledges, liens, security interests, encumbrances, claims of
every type or nature (including without limitation any and all claims against Purchaser or the
Purchased Assets under any successor liability or other theory), charges, options and interests
thereon (collectively, the “Interests”) in accordance with the Stalking Horse Agreement or the
Winning Bidder’s asset purchase agreement and any order approving the sale of the Purchased
Assets.
13.

On or before three (3) days after entry of this Order, the Debtors will

cause the Notice of Auction and Sale Hearing and this Order to be sent by first-class mail
postage prepaid, to all parties that were served with the Sale Motion.4
14.

In addition to the foregoing, electronic copies of, among other things, the

Sale Motion, this Order and the Notice of Auction and Sale Hearing will be available for
viewing, free of charge, on the case website maintained by BMG Group, Inc., the Debtors’
proposed claims and noticing agent, at [website].
15.

PL Advisors, the proposed investment banker for the Debtors, intends to

contact all Persons known or reasonably believed to have expressed an interest in acquiring some
or all of the Purchased Assets since [March 30, 2015] within three (3) days of the entry of this
Order.
C.

Procedures Related to Assumption and Assignment of Executory Contracts and
Unexpired Leases
16.

On or before three (3) days after the entry of this Order, the Debtors shall

serve, or cause to be served, by first class mail, a notice of potential assumption, assignment

4

The Notice of Auction and Sale Hearing will, among other things, (i) direct parties that are interested in
submitting a bid for the Purchased Assets to contact PL Advisors, the proposed investment banker for the Debtors,
for more information and (ii) will provide that any party in interest that wishes to obtain a copy of any related
document that is not publically available, subject to any necessary confidentiality agreement, may make a request in
writing as specified in the Notice of Auction and Sale Hearing.
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and/or transfer of the Designated Executory Contracts, substantially in the form attached hereto
as Schedule 3 (the “Notice of Assumption and Assignment”) on all non-debtor parties to the
Designated Executory Contracts, provided, however, that the identification of a contract or lease
in a Notice of Assumption and Assignment shall not constitute an admission by the Debtors that
such contract or lease is an executory contract or unexpired lease. The Debtors reserve all of
their rights, claims and causes of action with respect to the contracts and leases listed in a Notice
of Assumption and Assignment. The Notice of Assumption and Assignment shall identify the
cure amount(s) that the Debtors believe must be paid in order to cure all defaults outstanding
under the Designated Executory Contracts (the “Cure Amounts” and as to any particular
Designated Executory Contract the “Cure Amount”) as of such date (the “Cure Date”). The
Cure Amount applicable to a Designated Executory Contract shall for all purposes be deemed to
reflect all damages and amounts that are or could be payable to any person or entity as a result of
any breach at any time by any of the Debtors of any obligation, representation or warranty of any
of the Debtors to any person or entity under, related to or otherwise with respect to such
Designated Executory Contract, including without limitation any actual or contingent claim for
indemnification from the Debtors under the terms of such Designated Executory Contract
related to or arising from any breach by any of the Debtors of any obligation, representation or
duty of the Debtors to any person or entity arising under any applicable law at any time
irrespective of whether any such indemnification claim has been asserted or is known as of the
Closing Date. In addition, if the Debtors identify additional contracts or unexpired leases that
might be assumed by the Debtors and assigned to the Purchaser that are not set forth in the
original Notice of Assumption and Assignment, the Debtors shall promptly send a supplemental
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notice (a “Supplemental Notice of Assumption and Assignment”) to the applicable
counterparties to such additional executory contracts and unexpired leases.
17.

Unless the non-debtor party to a Designated Executory Contract files an

objection (each, a “Cure Amount/Assignment Objection”) to (i) its scheduled Cure Amount,
and/or (ii) the assumption, assignment and/or transfer of such Designated Executory Contract
(including, without limitation, with respect to the Purchaser, adequate assurance of future
performance) no later than three (3) days before the Auction (collectively, the
“Cure/Assignment Objection Deadline”) and serves a copy of the Cure Amount/Assignment
Objection so as to be received no later than the Cure/Assignment Objection Deadline by the
Notice Parties, then such non-debtor party will (a) be forever barred from objecting to the Cure
Amount and from asserting any additional cure or other amounts as of the Cure Date with respect
to such Designated Executory Contract against the Debtors, the Purchaser, such other Winning
Bidder or any other party, and such parties shall be entitled to rely solely upon the Cure
Amount, (b) be forever barred from asserting any claim (including any contingent claim) at any
time against the Purchaser or Winning Bidder or any other assignee of the relevant Designated
Executory Contract arising from, related to or based on any actual or alleged default or breach by
any of the Debtors of any duty, obligation or representation to any person or entity at any time,
related in any way to such Designated Executory Contract, including without limitation any (i)
claim for indemnification against any Debtor or Purchaser under such Designated Executory
Contract based on or arising from any breach by any Debtor of any duty, obligation or
representation to any person or entity at any time, and (ii) claim against Purchaser under any
successor liability or other theory of any type or nature whatsoever that relates to or arises from
any acts, omissions or conduct of any of the Debtors at any time, in any amount that is greater
9
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than the scheduled Cure Amount applicable to such Designated Executory Contract, and (c)
subject to paragraph 19 of this Order, be deemed to have consented to the assumption,
assignment and/or transfer of such Designated Executory Contract, notwithstanding any consent
right that such party could have asserted, and shall be forever barred and estopped from asserting
or claiming against the Debtors, the Purchaser, or such other Winning Bidder or any other
assignee of the relevant Designated Executory Contract that any additional amounts are due or
defaults exist, or conditions to assumption, assignment, and/or transfer must be satisfied, as of
the Cure Date, under such Designated Executory Contract.
18.

If an objection challenges a Cure Amount, the objection must set forth the

cure amount being claimed by the objecting party (the “Claimed Cure Amount”) with
appropriate documentation in support thereof. Upon receipt of an objection to a Cure Amount,
the Debtors may, in their sole discretion, hold an amount equal to the Claimed Cure Amount in
reserve pending further order of the Court or agreement between the Debtors and the objecting
party. The Debtors, in their discretion, may in good faith (i) resolve any disputed Claimed Cure
Amount without further order of the Court, or (ii) pursue a contested determination by this Court
of any disputed Claimed Cure Amount. Subject to the foregoing, if the Debtors hold a Claimed
Cure Amount in reserve as a result of an objection to a Cure Amount, then the Debtors may
assume and assign the Designated Executory Contract that is the subject of such objection prior
to the resolution of such objection and without further delay.
19.

In the event that the Purchaser is not the Winning Bidder for the

Purchased Assets, immediately after the conclusion of the Auction, the Debtors will serve a
notice identifying the Winning Bidder on the non-debtor parties to the Designated Executory
Contracts identified in such Winning Bid. The non-debtor parties to the Designated Executory
10
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Contracts may, at or prior to the Sale Hearing, object to the assumption, assignment and/or
transfer of such Designated Executory Contract solely on the issue of whether the Winning
Bidder can provide adequate assurance of future performance as required by Section 365 of the
Bankruptcy Code. Any non-debtor party to a Designated Executory Contract that does not
object to the assignment of its respective Designated Executory Contract shall be deemed to have
consented to the assumption, assignment and/or transfer of such Designated Executory Contract
to the Winning Bidder. For the avoidance of any doubt, nothing in this paragraph 19 shall
extend, shorten or otherwise affect the time period, or the ability to otherwise object, to any Cure
Amount.
20.

The Notice of Assumption and Assignment to be issued in connection

with the proposed sale of the Purchased Assets, substantially in the form annexed hereto as
Schedule 3, is hereby approved.
D.

Other Provisions
21.

Subject to the provisions of the Stalking Horse Agreement, the Debtors, in

their discretion, may, from time to time, adjourn the Sale Hearing without further notice to
creditors or other parties-in-interest other than by announcement of such adjournment before this
Court or on the agenda for the date scheduled for such hearing.
22.

Subject to the provisions of the Stalking Horse Agreement, the Bidding

Procedures and this Order, the Debtors, in consultation with the Creditors’ Committee (if
appointed), shall have the right as they may reasonably determine to be in the best interests of
their estates to: (a) determine which bidders are Qualified Bidders; (b) determine which bids are
Qualified Bids; (c) determine which Qualified Bid is the highest and otherwise best proposal and
which is the next highest and otherwise best proposal; (d) reject any bid that is (i) inadequate or
11
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insufficient, (ii) not in conformity with the requirements of the Bidding Procedures or the
requirements of the Bankruptcy Code or (iii) contrary to the best interests of the Debtors and
their estates; (e) remove some of the Purchased Assets from the Auction; (f) impose additional
terms and conditions with respect to all potential bidders and the Purchaser, except that no such
additional terms and conditions may alter or amend any of Purchaser’s rights and protections
under this Order (including such rights and protections set forth in paragraphs 16-20 of this
Order; (g) extend the deadlines set forth herein; (h) except, as set forth herein, adjourn or cancel
the Auction and/or Sale Hearing without further notice; (i) modify the Bidding Procedures
consistent with the terms of this Order; and/or (j) withdraw the Sale Motion at any time with or
without prejudice. For the avoidance of doubt, the Purchaser is a Qualified Bidder and the
transaction set forth in, and by virtue of, the Stalking Horse Agreement is a Qualified Bid.
23.

At any Auction, the Purchaser shall be entitled to credit bid all or any

portion of the Break-Up Fee and the Expense Reimbursement without limitation, in each round
of successive bidding.

Accordingly, the full amount of the Break-Up Fee and Expense

Reimbursement shall be included as value of any bid of Purchaser in each round of bidding at the
Auction, including for purposes of comparing the value of Purchaser’s bid to the bid of any
Competing Bidder in any such round of bidding.
24.

The Purchaser shall have standing to appear and to be heard on any and all

issues related to the Auction, the sale of the Assets and the Bidding Procedures, including,
without limitation, to object to any sale of the Assets.
25.

Notwithstanding the possible applicability of Bankruptcy Rules 6004(h),

6006(d), 7062, 9014, or otherwise, the terms and conditions of this order shall be immediately
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effective and enforceable upon its entry, and no automatic stay of execution shall apply to this
order.
26.

This Court shall retain jurisdiction over any matters related to or arising

from the implementation of this Order.

Dated: _____________, 2015
Wilmington, Delaware

UNITED STATES BANKRUPTCY JUDGE
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EXHIBIT A
Notice Parties
1) The Debtors, (i) Wellesley Office Park, 80 William Street, Suite 400, Wellesley,
Massachusetts 02481 (Attn: Laura Dagan; email: ldagan@f2inv.com) and (ii) c/o Stillwater
Advisory Group LLC, PO Box 1022, Beverly Shores, Indiana 46301 (Attn: David Phelps;
email: dphelps@dnphelps.com);
2) Counsel to the Debtors, Richards, Layton & Finger, P.A., One Rodney Square, 920 N. King
Street, Wilmington, Delaware 19801 (Attn: Russell C. Silberglied and Michael J. Merchant;
email: silberglied@rlf.com and merchant@rlf.com);
3) Counsel to the Purchaser, (i) Fox, Swibel, Levin & Carroll, LLP), 200 West Madison Street,
Suite 200, Chicago, Illinois 60606 (Attn: N. Neville Reid; email: nreid@fslc.com) and (ii)
[Delaware Counsel to the Purchaser];
4) Counsel to the Creditors’ Committee (if appointed); and
5) The Office of the United States Trustee for the District of Delaware, 844 King Street, Suite
2207, Lockbox 35, Wilmington, Delaware 19801 (Attn: []).
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BIDDING PROCEDURES
By motion, dated ______, 2015 [Docket No. ___] (the “Motion”)1, F-Squared
Investment Management, LLC and its subsidiaries (collectively, the “Debtors”) sought approval
of, among other things, the procedures by which it will determine the highest or otherwise best
bid for the sale (the “Sale”) of substantially all of their assets (the “Purchased Assets”), as
described in the Asset Purchase Agreement by and among [Cedar Capital, LLC] (the “Stalking
Horse Bidder”) and the Debtors, dated as of ______, 2015 (the “Stalking Horse Agreement”),
a copy of which is attached to the Motion.
On ________, 2015, the United States Bankruptcy Court for the District of Delaware (the
“Bankruptcy Court”) entered an order (the “Bidding Procedures Order”) that, among other
things, authorized the Debtors to determine the highest or otherwise best bid for the Purchased
Assets through the process and procedures set forth below (the “Bidding Procedures”). To the
extent set forth in the Bidding Procedures Order and subject to the rights of the Stalking Horse
Bidder set forth therein, the Debtors, in consultation with the Creditors’ Committee (if
appointed), reserve the right to modify or waive the Bidding Procedures.
Bid Requirements
Any party interested in submitting a bid (a “Bidder”) must transmit such bid (a “Bid”)
via electronic mail to the parties identified on Schedule 1 attached hereto not later than 5:00
p.m. (prevailing Eastern Time) on _________, 2015 (the “Bid Deadline”). To constitute a
“Qualified Bid”, a Bid (other than the Stalking Horse Agreement, which shall constitute a
Qualified Bid for all purposes) must be a written irrevocable offer from a Qualified Bidder (as
defined below) and provide for the following:

1

(a)

Identification of Potential Bidder. Identification of the party submitting
the bid (the “Potential Bidder”) (and any equity holders, in the case of a
Potential Bidder which is an entity specially formed for the purpose of
effectuating the contemplated transaction) and the representatives thereof
who are authorized to appear and act on their behalf for all purposes
regarding the contemplated transaction.

(b)

Asset Purchase Agreement. An executed copy of an asset purchase
agreement providing for the purchase of substantially all of the assets of
the Debtors along with a redline marked against the Stalking Horse
Agreement reflecting variations from the Stalking Horse Agreement. The
Debtors may consider any bids, including those which may propose
alternative transaction structures to the Stalking Horse Agreement.

(c)

Financing. Evidence of the Potential Bidder’s ability to consummate the
transaction and payment of the purchase price in cash at the Closing,
including, but not limited to:

Capitalized terms used but not otherwise defined herein shall have the meanings set forth in the Bidding
Procedures Order or the Stalking Horse Agreement, as applicable.
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a signed commitment for any debt or equity

(ii)
a bank or other account statement showing the
ability of a Potential Bidder to pay cash for the Assets;
(iii) contact names and numbers for verification of
financing sources; and
(iv)
any additional information or evidence, satisfactory
to the Debtors, in their discretion, as requested to validate the
ability to fund the Minimum Bid Amount (defined below).
(d)

Minimum Bid Amount. The bid must be higher or otherwise better than
the offer of the Stalking Horse Bidder under the Stalking Horse
Agreement. To be higher or otherwise better than the offer of the Stalking
Horse Bidder such bid must be valued in an amount that is at least the
equivalent of [INSERT PRICE CLOSING FORMULA] [$5,600,000]
(the “Minimum Bid Amount”).2

(e)

Irrevocability of Bid. A letter stating that the Potential Bidder’s offer is
irrevocable and binding until the first business day after the Assets for
which the Potential Bidder is submitting a bid have been sold pursuant to
the closing of the sale or sales approved by the Bankruptcy Court.

(f)

Bid Deposit. A cash deposit in the amount of $560,000 (the “Bid
Deposit”) by wire transfer or certified or cashier’s check, which amount
shall be made payable to the Debtors.

(g)

No Financing or Diligence Conditions. The bid shall not contain any
due diligence or financing contingencies of any kind.

(h)

Consent to Jurisdiction. The bid shall state that the offering party
consents to the jurisdiction of the Bankruptcy Court.

(i)

Corporate Authority. The bid shall include evidence of authorization
and approval from the Potential Bidder’s board of directors (or
comparable governing body) with respect to the submission, execution,
delivery and closing of the submitted asset purchase agreement of the
Potential Bidder.

2

To be higher or otherwise better than the offer of the Stalking Horse Bidder such bid
must be valued in an amount that is at least the equivalent of $600,000 over the Closing
Payment.

2
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(j)

Adequate Assurance Information. The bid shall include sufficient
financial or other information (the “Adequate Assurance Information”)
to establish adequate assurance of future performance with respect to any
lease or contract to be assumed and assigned to the bidder in connection
with the proposed transaction. The bid shall also identify a contact person
(with relevant contact information) that counterparties to any lease or
contract can contact to obtain additional Adequate Assurance Information.

(k)

Other Information. Include such other information as may be reasonably
requested in writing by the Debtors prior to the Auction.

A “Qualified Bidder” is a Potential Bidder that delivers the documents and information
described in subparagraphs (a)-(k) above, and that the Debtors determine, in consultation with
the Creditors’ Committee (if appointed), is reasonably likely (based on, among other possible
criteria, financial information submitted by the Potential Bidder, the availability of financing,
experience and other consideration deemed relevant by the Debtors) to be able to consummate a
sale if selected as the Winning Bidder. Notwithstanding the foregoing, the Stalking Horse
Bidder shall be deemed a Qualified Bidder. On or prior to 11:59 p.m. (prevailing Eastern Time)
on the day of the Bid Deadline, the Debtors will notify the parties identified on Schedule 1 hereto
and the Stalking Horse Bidder by electronic mail of any extension of the Bid Deadline. Not later
than two (2) business days after the Bid Deadline, the Debtors shall determine and shall notify
such Potential Bidder, if such Potential Bidder is a Qualified Bidder. A bid from a Qualified
Bidder is a “Qualified Bid.” No later than three (3) business days after the Bid Deadline, the
Debtors shall provide copies of all Qualified Bids (other than the Stalking Horse Bidder’s bid) by
electronic mail to the parties identified on Schedule 1 to the Bid Procedures and all Qualified
Bidders (including the Stalking Horse Bidder).
In the event that any Bid is determined by the Debtors, in consultation with the Creditors’
Committee (if appointed), not to be a Qualified Bid, the Debtors shall cause such Bidder to be
refunded its Bid Deposit within seven (7) business days after the Bid Deadline or as soon as
reasonably practicable thereafter.

3
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Access to Due Diligence Materials
The Debtors have designated PL Advisors, the Debtors’ proposed investment banker, to
coordinate all reasonable requests for additional information and due diligence access from the
Bidders. Contact information for PL Advisors is as follows:
PL Advisors
Attn: Colette R. Taylor or Domonkos L. Koltai
757 Third Avenue (17th Floor)
New York, NY 10017
Telephone: 212-596-3462 or 212-596-3463
Email: Ctaylor@PL-Advisors.com or
DKoltai@PL-Advisors.com

Unless the Debtors otherwise agree, only Bidders who have executed a confidentiality
agreement in form and substance acceptable to the Debtors are eligible to receive due diligence
access or additional non-public information. If the Debtors determine that a Bidder that has
executed such a confidentiality agreement is not a Qualified Bidder pursuant to the criteria
above, then such Bidder’s right to receive due diligence access or additional non-public
information shall terminate unless otherwise agreed. The Debtors may, but shall not be obligated
to, furnish any due diligence information after the Bid Deadline. Neither the Debtors nor any of
their employees, officers, directors, affiliates, subsidiaries, representatives, agents, advisors or
professionals are responsible for, nor shall they bear liability with respect to, any information
obtained by Bidders in connection with the sale of the Purchased Assets.
Each Qualified Bidder shall be deemed to acknowledge and represent that it has had an
opportunity to conduct any and all due diligence regarding the Purchased Assets that are the
subject of the Auction prior to making any such Bids; that it has relied solely upon its own
independent review, investigation and/or inspection of any documents and/or the assets in
making its Bid; and that it did not rely upon any written or oral statements, representations,
promises, warranties or guaranties whatsoever, whether express, implied, by operation of law or
otherwise regarding the Purchased Assets, or the completeness of any information provided in
connection therewith, except as expressly stated in these Bidding Procedures or, as to the
Winning Bidder or the Stalking Horse Agreement.
Due Diligence From Bidders
Each Bidder shall comply with all reasonable requests for additional information and due
diligence access by the Debtors or their advisors regarding each such Bidder and its
contemplated transaction. Failure by a Bidder to comply with the requests for additional
information and due diligence access shall be a basis for the Debtors, in consultation with the
Creditors’ Committee (if appointed), to determine that such Bidder is not a Qualified Bidder.
Failure by a Potential or Qualified Bidder to comply with requests for additional information and
due diligence access shall be a basis for the Debtors, in consultation with the Creditors’
Committee (if appointed), to determine that a Bid made by such Potential or Qualified Bidder is
not a Qualified Bid.
4
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Auction
If one (1) or more Qualified Bids are submitted (in addition to the Stalking Horse
Agreement, which is deemed to be a Qualified Bid) in accordance with the Bidding Procedures,
the Debtors will conduct an auction (the “Auction”) in accordance with such Bidding
Procedures; and, at such Auction, the Debtors shall have the right to select the winning Bid from
any Person (including the Stalking Horse Bidder) who submitted a Qualified Bid (the “Winning
Bid” and the Bidder submitting such Winning Bid, the “Winning Bidder”), which will be
determined, in consultation with the Creditors’ Committee (if appointed), by considering, among
other things: (1) the number, type and nature of any changes to the Stalking Horse Agreement
requested by each Bidder; (2) the extent to which such modifications are likely to delay closing
of the sale of the Purchased Assets and the cost to the Debtors of such modifications or delay; (3)
the total consideration to be received by the Debtors; (4) the likelihood of the Bidder’s ability to
close a transaction and the timing thereof; (5) job preservation with respect to the Debtors’ work
force, and (6) the net benefit to the Debtors’ estates, taking into account the Stalking Horse
Bidder’s rights to the Break-Up Fee and Expense Reimbursement (collectively, the
“Bid Assessment Criteria”). If no Qualified Bid (other than the Stalking Horse Agreement) is
received by the Bid Deadline, the Debtors shall not conduct the Auction and shall designate the
Stalking Horse Agreement as the Winning Bid for the purposes of these Bidding Procedures.
The Auction shall be conducted at the offices of Richards, Layton & Finger, P.A., One
Rodney Square, 920 N. King Street, Wilmington, Delaware 19801 at __:__ a.m. (prevailing
Eastern Time) on ________, 2015, or such other place and time as the Debtors, in consultation
with the Creditors’ Committee (if appointed), may determine.
The Auction shall be conducted according to the following procedures:
(a)

The Debtors Shall Conduct the Auction.

The Debtors and their professionals shall direct and preside over the Auction. At the start
of the Auction, the Debtors shall describe the terms of the opening Bid. All incremental Bids
made thereafter shall be made and received on an open basis, and all material terms of each such
Bid shall be fully disclosed to all Qualified Bidders. Whenever the Debtors determine any Bid to
be the then-current highest or otherwise best bid during the Auction, the Debtors shall announce
(i) the relevant bases to that determination, with specific references to the Bid Assessment
Criteria, and (ii) to the extent practicable, the minimum consideration necessary to submit an
overbid. The Debtors shall maintain a transcript or videotape of all Bids made and announced at
the Auction.
The Debtors, after consultation with the Creditors’ Committee (if appointed) and subject
to the Bidding Procedures Order, shall have the right, in the exercise of their fiduciary duties, to
adopt such other rules for the conduct of the Auction (including rules that may depart from those
set forth herein) that will better promote the goals of the Auction.
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Minimum Bid Increment.

Unless otherwise agreed by the Debtors, in consultation with the Creditors’ Committee
(if appointed), subsequent bids at the Auction shall not provide consideration of less than
$100,000 in excess of the preceding bid.
(c)

Back-Up Bidder.

Following the approval of the Sale of all or substantially all of the Assets to the Winning
Bidder at the Sale Hearing, if the Debtors fail to consummate an approved Sale with the Winning
Bidder, the Debtors shall be authorized, but not required, to deem the next highest or otherwise
best Qualified Bid (the “Back-Up Bid” and the party submitting the Back-Up Bid, the “BackUp Bidder”), as disclosed at the Sale Hearing, the Winning Bid, and the Debtors shall be
authorized, but not required, to consummate the sale with the Back-Up Bidder submitting such
bid without further order of the Bankruptcy Court. The Back-Up Bid shall remain open until the
first business day following the consummation of a Sale of the Purchased Assets to the Winning
Bidder.
(d)

Consent to Jurisdiction as Condition to Bidding.

The Stalking Horse Bidder and all other Qualified Bidders shall be deemed to have
consented to the core jurisdiction of the Bankruptcy Court and waived any right to a jury trial in
connection with any disputes relating to the Stalking Horse Agreement, the Auction or the
construction and enforcement of any competing transaction documents.
(e)

Closing the Auction.

The Auction shall continue until there is only one Qualified Bid that the Debtors
determine, in consultation with the Creditors’ Committee (if appointed), in their reasonable
business judgment, is the Winning Bid. In making this decision, the Debtors shall consider the
Bid Assessment Criteria and any other criteria that it deems to be appropriate. The Auction shall
not close unless and until all Bidders who have submitted Qualified Bids have been given a
reasonable opportunity to submit an overbid at the Auction to the then-existing highest or
otherwise best Bid.
(f)

No Collusion; Good Faith Bona Fide Offer.

Each Qualified Bidder participating at the Auction will be required to confirm that (i) it
has not engaged in any collusion with respect to the bidding and (ii) its Qualified Bid is a good
faith bona fide offer and it intends to consummate the proposed Sale if selected as the Winning
Bidder.
Free of Any and All Liens, Claims and Interests
All of the Debtors’ right, title and interest in and to the Purchased Assets subject thereto
shall be sold free and clear of any pledges, liens, security interests, encumbrances, claims,
charges, alleged ownership rights of entities other than the Debtors, options and interests therein
or thereon (collectively, the “Interests”) to the maximum extent permitted by section 363 of the
6
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Bankruptcy Code, with such Interests to attach to the net proceeds of the sale of the Purchased
Assets with the same validity and priority as such Interests applied against the Purchased Assets
in accordance with the Stalking Horse Agreement or the Winning Bidder’s asset purchase
agreement and any order approving the sale of the Purchased Assets.
Sale Hearing
The Court has scheduled a hearing (the “Sale Hearing”) on _______, 2015 at __:__
__.m. (prevailing Eastern Time), at which time it will consider approval of the sale of
substantially all of the Debtors’ assets to the Winning Bidder. Subject to the provisions of the
Stalking Horse Agreement, the Debtors, in the exercise of their business judgment, reserve their
right to change the date and/or time of the Sale Hearing (or any other dates related to the Sale) in
order to achieve the maximum value for the Purchased Assets.
Return of Deposit
The Bid Deposit of the Winning Bidder shall be applied to the Purchase Price. The Bid
Deposit of the Back-up Bidder shall be held by the Debtors until two (2) business days after the
Closing of the transaction contemplated by the Winning Bid, and thereafter returned to the Backup Bidder. Bid Deposits of all other Qualified Bidders shall be held in an interest-bearing
escrow account until no later than two (2) business days after the Sale Hearing, and thereafter
returned to the respective Bidders.
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Schedule 1
Recipients of Bids
1) The Debtors, (i) Wellesley Office Park, 80 William Street, Suite 400, Wellesley,
Massachusetts 02481 (Attn: Laura Dagan; email: ldagan@f2inv.com) and (ii) c/o Stillwater
Advisory Group LLC, PO Box 1022, Beverly Shores, Indiana 46301 (Attn: David Phelps;
email: dphelps@dnphelps.com);
2) Proposed counsel to the Debtors, Richards, Layton & Finger, P.A., One Rodney Square, 920
N. King Street, Wilmington, Delaware 19801 (Attn: Russell C. Silberglied and Michael J.
Merchant; email: silberglied@rlf.com and merchant@rlf.com);
3) Proposed investment banker to the Debtors, PL Advisors, 757 Third Avenue (17th Floor),
New York, NY, 10017 (Attn: Colette R. Taylor and Domonkos L. Koltai; email:
Ctaylor@PL-Advisors.com and DKoltai@PL-Advisors.com);
4) Counsel to the Creditors’ Committee (if appointed); and
5) The Office of the United States Trustee for the District of Delaware, 844 King Street, Suite
2207, Lockbox 35, Wilmington, Delaware 19801 (Attn: []).
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Schedule 2
The Notice of Auction and Sale Hearing
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
F-Squared Investment Management, LLC, et al.1

Debtors.

)
)
)
)
)
)
)

Chapter 11
Case No. 15-____________ (_____)
(Joint Administration Requested)
Re: Docket Nos.

)
)
)
)
)
)
)
)
)

Objection Deadline to Sale Motion:
_______, 2015 at 4:00 p.m. (EDT)
Deadline for Submitting Bids: ______, 2015
at 5:00 p.m. (EDT)
Auction Date: _______, 2015 at __:__ _.m.
(EDT) (if required)
Hearing Date on Sale Motion: ________,
2015 at __:__ _.m. (EDT)

NOTICE OF SALE PROCEDURES, AUCTION DATE AND SALE HEARING
1.

The above-captioned debtors and debtors-in-possession (collectively, the

“Debtors”) have entered into an agreement (the “Stalking Horse Agreement”) with [Cedar
Capital, LLC] (the “Proposed Purchaser”), to sell substantially all of their assets (the
“Purchased Assets”) to the Proposed Purchaser. The Debtors’ ability to close the transactions
contemplated by the Stalking Horse Agreement is subject to higher or otherwise better offers and
the approval of the United States Bankruptcy Court for the District of Delaware (the
“Bankruptcy Court”).

1

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number,
are: F-Squared Investment Management, LLC (9247), F-Squared Investments, Inc. (0788), F-Squared
Retirement Solutions, LLC (9247), F-Squared Alternative Investments, LLC (9247), F-Squared Solutions, LLC
(9247), F-Squared Institutional Advisors, LLC (9247), F-Squared Capital, LLC (5257), AlphaSector LLS GP 1,
LLC (3342), and Active Index Solutions, LLC (0788). The Debtors’ address is Wellesley Office Park, 80
William Street, Suite 400, Wellesley, Massachusetts 02481.
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The Debtors are soliciting offers for the Purchased Assets, and the Bankruptcy

Court has entered the Order Establishing Bidding Procedures Related to the Sale of
Substantially All of the Debtors’ Assets, Approving Related Bid Protections and Establishing
Notice Procedures for Determining Cure Amounts [Docket No. ___] (the “Bidding Procedures
Order”), approving, inter alia, auction and sale procedures (the “Bidding Procedures”) for the
Purchased Assets.2
3.

On July __, 2015, the Debtors filed the Debtors’ Motion to (A) Establish Bidding

Procedures Related to the Sale of Substantially All of the Debtors’ Assets, Approve Related Bid
Protections and Establish Notice Procedures for Determining Cure Amounts, and (B) Approve
the Sale of Substantially All of the Debtors’ Assets and Assume and Assign Certain Executory
Contracts and Unexpired Leases [Docket No. ___] (the “Sale Motion”).
4.

Pursuant to the Sale Motion, the Debtors propose to: (i) sell the Purchased Assets

to the Proposed Purchaser (or such other party that submits the highest or otherwise best bid at
an auction (the “Auction”)), free and clear of all liens, claims (including without limitation any
and all alleged ownership or successor liability claims against the Debtors or Purchaser), or
encumbrances thereon, except for certain expressly assumed liabilities and permitted exceptions
specifically described in the Stalking Horse Agreement; and (ii) assume and assign certain
executory contracts and unexpired leases of the Debtors to the Proposed Purchaser (or such other
party that submits the highest or otherwise best bid at the Auction).
5.

The Bidding Procedures approved by the Bidding Procedures Order describe,

inter alia, the terms of the bidding process, the requirements and deadlines for participation
therein, the required terms of any bids, and the time, location and conduct of the Auction.
2
Copies of the Bidding Procedures Order, the Bidding Procedures, the Stalking Horse Agreement and the Sale
Motion (as defined below) are available for viewing free of charge at the website of the Debtor’s claims and noticing
agent, Rust Consulting/Omni Bankruptcy, www.omnimgt.com/epx.

2
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The deadline for submitting bids for the Purchased Assets is ________, 2015 at

5:00 p.m. (prevailing Eastern Time). All interested parties are invited to submit a bid to
purchase the Purchased Assets.
7.

If one or more Qualified Bids (as defined in the Bidding Procedures) are received

in accordance with the Bidding Procedures, the Auction shall take place on _______, 2015 at
__:__ _.m. (prevailing Eastern Time) at the offices of proposed counsel for the Debtors,
Richards, Layton & Finger, P.A., One Rodney Square, 920 N. King Street, Wilmington,
Delaware 19801.
8.

The Bankruptcy Court has scheduled a hearing for __:__ _.m. (prevailing

Eastern Time) on _______, 2015 (the “Sale Hearing”) to consider approval of the winning bid
and confirm the results at the Auction (if held) for the Purchased Assets. The Sale Hearing will
be held before The Honorable [], United States Bankruptcy Judge, at the Bankruptcy Court, 824
N. Market Street, []th Floor, Courtroom [], Wilmington, Delaware 19801.
9.

Any objection to the sale of the Purchased Assets must be in writing, state the

basis of such objection with specificity, and shall be filed with the Bankruptcy Court by
_________, 2015 by 4:00 p.m. (prevailing Eastern Time) (the “Sale Objection Deadline”). At
the same time, any objector must also serve a copy of such objection, so as to be received by the
Sale Objection Deadline, on: (i) the Debtors’ proposed counsel, Richards, Layton & Finger, P.A.,
One Rodney Square, 920 N. King Street, Wilmington, Delaware 19801 (Attn: Russell C.
Silberglied and Michael J. Merchant; email: silberglied@rlf.com and merchant@rlf.com); (ii) the
Debtors, (a) Wellesley Office Park, 80 William Street, Suite 400, Wellesley, Massachusetts
02481 (Attn: Laura Dagan; email: ldagan@f2inv.com) and (b) c/o Stillwater Advisory Group
LLC, PO Box 1022, Beverly Shores, Indiana 46301(Attn: David Phelps; email:

3
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dphelps@dnphelps.com); (iii) counsel to the Proposed Purchaser, (a) Fox, Swibel, Levin &
Carroll, LLP), 200 West Madison Street, Suite 200, Chicago, Illinois 60606 (Attn: N. Neville
Reid; email: nreid@fslc.com) and (b) [Delaware counsel to purchaser]; (iv) counsel to any
official statutory committee appointed in this chapter 11 case; and (v) the Office of the United
States Trustee for the District of Delaware, 844 King Street, Suite 2207, Lockbox 35,
Wilmington, Delaware 19801 (Attn: []).
10.

All requests for information regarding the Purchased Assets from parties that are

interested in acquiring such assets should be directed toward the Debtors’ proposed investment
banker, PL Advisors, which can be contacted at:
PL Advisors
Attn: Colette R. Taylor or Domonkos L. Koltai
757 Third Avenue (17th Floor)
New York, NY 10017
Telephone: 212-596-3462 or 212-596-3463
Email: Ctaylor@PL-Advisors.com or
DKoltai@PL-Advisors.com

11.

The Sale Hearing may be adjourned from time to time without further notice to

creditors or parties in interest other than by announcement of the adjournment in open court or
on the agenda filed by the Debtors with the Bankruptcy Court.

4
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IF YOU FAIL TO RESPOND IN ACCORDANCE WITH THIS NOTICE,

THE BANKRUPTCY COURT MAY GRANT THE RELIEF REQUESTED BY THE
SALE MOTION WITHOUT FURTHER NOTICE OR HEARING.

Date: ______________, 2015
Wilmington, Delaware

RICHARDS, LAYTON & FINGER, P.A.
Russell C. Silberglied (No. 3462)
Michael J. Merchant (No. 3854
Zachary I. Shapiro (No. 5103 )
Amanda R. Steele (No. 5530)
920 N. King Street
Wilmington, Delaware 19801
Telephone: 302-651-7700
Facsimile: 302-651-7701
Email: silberglied@rlf.com
merchant@rlf.com
shapiro@rlf.com
steele@rlf.com
Proposed Counsel for the Debtors and Debtors
in Possession
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Schedule 3
The Notice of Assumption and Assignment
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
F-Squared Investment Management, LLC, et al.1

Debtors.

)
)
)
)
)
)
)
)
)

Chapter 11
Case No. 15-____________ (_____)
(Joint Administration Requested)
Re: Docket Nos.
Obj. Deadline: _____, 2015 at 4:00 p.m.
(EDT)

NOTICE OF EXECUTORY CONTRACTS AND UNEXPIRED
LEASES WHICH MAY BE ASSUMED AND ASSIGNED, PURSUANT
TO SECTION 365 OF THE BANKRUPTCY CODE, IN CONNECTION
WITH THE SALE OF SUBSTANTIALLY ALL OF THE DEBTORS’ ASSETS
AND THE PROPOSED CURE AMOUNTS WITH RESPECT THERETO
PLEASE TAKE NOTICE THAT:
1.
On ________, 2015, the above captioned debtors and debtors in
possession (collectively, the “Debtors”) filed the Debtors’ Motion to (A) Establish Bidding
Procedures Related to the Sale of Substantially All of the Debtors’ Assets, Approve Related Bid
Protections and Establish Notice Procedures for Determining Cure Amounts, and (B) Approve
the Sale of Substantially All of the Debtors’ Assets and Assume and Assign Certain Executory
Contracts and Unexpired Leases [Docket No. __] (the “Motion”)2 with the United States
Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”), 824 N. Market Street,
3rd Floor, Wilmington, Delaware 19801.
2.
Pursuant to the Motion, the Debtors seek the entry of an order
(i) establishing bidding and auction procedures in connection with the sale of substantially all of
the Debtors’ assets (the “Purchased Assets”); (ii) approving proposed bid protections, including
a break-up fee and expense reimbursement, for Cedar Capital, LLC (the “Proposed
Purchaser”), in accordance with that certain Asset Purchase Agreement dated ________, 2015
(the “Stalking Horse Agreement”) for the purchase of the Purchased Assets; (iii) scheduling an
auction (the “Auction”) and setting a date and time for a sale hearing (the “Sale Hearing”) for
1

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax
identification number, are: F-Squared Investment Management, LLC (9247), F-Squared Investments, Inc. (0788),
F-Squared Retirement Solutions, LLC (9247), F-Squared Alternative Investments, LLC (9247), F-Squared
Solutions, LLC (9247), F-Squared Institutional Advisors, LLC (9247), F-Squared Capital, LLC (5257), AlphaSector
LLS GP 1, LLC (3342), and Active Index Solutions, LLC (0788). The Debtors’ address is Wellesley Office Park,
80 William Street, Suite 400, Wellesley, Massachusetts 02481.
2
Capitalized terms not otherwise defined herein shall have the meanings given to them in the Motion. For a
copy of the Motion, please visit the website of the Debtors’ proposed claims and noticing agent, BMC Group, Inc.,
[web address].
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the sale of the Purchased Assets (the “Sale”), and approving the form and manner of notice
thereof; (iv) establishing procedures (the “Cure Procedures”) for the assumption and
assignment of contracts (“Contracts”) and leases (“Leases”), including notice of proposed cure
amounts (the “Cure Amounts”); and (v) granting certain related relief. By the Motion, the
Debtors further request that, at the Sale Hearing, subject to the results of the Auction, the Court
enter an order (i) approving and authorizing the Sale; and (ii) authorizing the assumption and
assignment of the Contracts and Leases.
3.
In accordance with the Cure Procedures, the Debtors are delivering this
notice (the “Cure Notice”) identifying (i) those Contracts and Leases which may be assumed by
the Debtors and assigned as part of the Sale; and (ii) the proposed entire cure amount (the “Cure
Amount”) applicable to any and all defaults for each Contract and Lease identified on the Cure
Notice. The Cure Amount applicable to a Lease or Contract is intended to, and shall, reflect all
damages and amounts that are or could be payable to any person or entity as a result of any
breach at any time by any of the Debtors of any obligation, representation or warranty of any of
the Debtors under, related to or otherwise with respect to such Contract or Lease, including
without limitation any contingent claim for indemnification from the Debtors under the terms of
such Contract or Lease related to or arising from any breach by any of the Debtors of any
obligation, representation or duty of the Debtors to any person or entity arising under any
applicable law at any time.
4.
Adequate assurance information for the Proposed Purchaser is available
by contacting counsel to the Proposed Purchaser, (i) Fox, Swibel, Levin & Carroll, LLP), 200
West Madison Street, Suite 200, Chicago, Illinois 60606 (Attn: N. Neville Reid) and (ii)
[Delaware counsel to the Purchaser].
5.
You have been identified as a party to a Contract or Lease that the Debtors
may seek to assume and assign as part of the Sale. The Contract or Lease with respect to which
you have been identified as a non-debtor counterparty, and the corresponding proposed
Cure Amount, if any, has been set forth on Exhibit 1 attached hereto.
6.
Objections, if any, to the proposed Cure Amount or the assumption and
assignment of any Contract or Lease listed on the Cure Notice must be made in writing, filed
with the Bankruptcy Court, 824 N. Market Street, 3rd Floor, Wilmington, Delaware 19801, and
served so as to be received by the following parties on or before 4:00 p.m. (prevailing Eastern
Time) on ________, 2015 (the “Cure Objection Deadline”): (i) the Debtors’ proposed counsel,
Richards, Layton & Finger, P.A., One Rodney Square, 920 N. King Street, Wilmington,
Delaware 19801 (Attn: Russell C. Silberglied and Michael J. Merchant; email:
silberglied@rlf.com and merchant@rlf.com); (ii) the Debtors, (a) Wellesley Office Park, 80
William Street, Suite 400, Wellesley, Massachusetts 02481 (Attn: Laura Dagan; email:
ldagan@f2inv.com) and (b) c/o Stillwater Advisory Group LLC, PO Box 1022, Beverly Shores,
Indiana 46301 (Attn: David Phelps; email: dphelps@dnphelps.com); (iii) counsel to the
Proposed Purchaser, (a) Fox, Swibel, Levin & Carroll, LLP), 200 West Madison Street, Suite
200, Chicago, Illinois 60606 (Attn: N. Neville Reid; email: nreid@fslc.com) and (b) [Delaware
counsel to purchaser]; (iv) counsel to any official statutory committee appointed in this chapter
11 case; and (v) the Office of the United States Trustee for the District of Delaware, 844 King
Street, Suite 2207, Lockbox 35, Wilmington, Delaware 19801 (Attn: []). The objection must set
2
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forth (i) the basis for the objection, (ii) the exact amount the party asserts as the Cure Amount,
and (iii) sufficient documentation to support the Cure Amount alleged.
7.
If an objection is timely filed by the Cure Objection Deadline, a hearing
with respect to such objection will be held before The Honorable [JUDGE], United States
Bankruptcy Judge, at the Bankruptcy Court, 824 N. Market Street, []th Floor, Courtroom [],
Wilmington, Delaware 19801, on ________, 2015 at __:__ _.m. (prevailing Eastern Time) or
at a later hearing, as determined by the Debtors, subject to the Court’s calendar. A hearing
regarding the Cure Amount, if any, may be continued at the sole discretion of the Debtors.
8.
UNLESS YOU FILE AN OBJECTION TO THE CURE AMOUNT
AND/OR THE ASSUMPTION OR ASSIGNMENT OF YOUR CONTRACT OR LEASE IN
ACCORDANCE WITH THE INSTRUCTIONS AND DEADLINES SET FORTH HEREIN,
YOU SHALL BE FOREVER (A) BARRED FROM OBJECTING TO THE CURE AMOUNT
SET FORTH ON EXHIBIT 1, (B) ESTOPPED FROM ASSERTING OR CLAIMING ANY
CURE AMOUNT AGAINST THE DEBTORS, THE PROPOSED PURCHASER OR
WINNING BIDDER OR ANY OTHER ASSIGNEE OF THE RELEVANT CONTRACT OR
LEASE THAT IS GREATER THAN THE CURE AMOUNT SET FORTH ON EXHIBIT 1,
(C) BARRED FROM ASSERTING ANY CLAIM (INCLUDING ANY CONTINGENT
CLAIM) AT ANY TIME AGAINST THE PROPOSED PURCHASER OR WINNING BIDDER
OR ANY OTHER ASSIGNEE OF THE RELEVANT CONTRACT OR LEASE ARISING
FROM, RELATED TO OR BASED ON ANY ACTUAL OR ALLEGED DEFAULT OR
BREACH BY ANY OF THE DEBTORS OF ANY DUTY, OBLIGATION OR
REPRESENTATION TO ANY PERSON OR ENTITY AT ANY TIME, RELATED IN ANY
WAY TO SUCH CONTRACT OR LEASE, INCLUDING WITHOUT LIMITATION ANY (I)
CLAIM FOR INDEMNIFICATION AGAINST PROPOSED PURCHASER UNDER SUCH
CONTRACT OR LEASE BASED ON OR ARISING FROM ANY BREACH BY ANY
DEBTOR OF ANY DUTY, OBLIGATION OR REPRESENTATION TO ANY PERSON OR
ENTITY AT ANY TIME AND (II) CLAIM AGAINST PROPOSED PURCHASER UNDER
ANY SUCCESSOR LIABILITY OR OTHER THEORY OF ANY TYPE WHATSOEVER
THAT RELATES TO OR ARISES FROM ANY ACTS, OMISSIONS OR CONDUCT OF THE
ANY OF THE DEBTORS, IN ANY AMOUNT THAT IS GREATER THAN THE CURE
AMOUNT SET FORTH ON EXHIBIT 1, AND (D) DEEMED TO HAVE CONSENTED TO
THE ASSUMPTION AND/OR ASSIGNMENT OF YOUR CONTRACT OR LEASE
(SUBJECT TO YOUR ABILITY TO OBJECT TO WHETHER THE WINNING BIDDER
(OTHER THAN THE PROPOSED PURCHASER) CAN PROVIDE ADEQUATE
ASSURANCE OF FUTURE PERFORMANCE).
9.
The presence of a Contract or Lease listed on Exhibit 1 attached hereto
does not constitute an admission that such contract or lease is an executory contract or unexpired
lease or that such contract or lease will be assumed and assigned as part of the Sale. The Debtors
reserve all of its rights, claims and causes of action with respect to the Contracts and Leases
listed on Exhibit 1 attached hereto.
Date: ______________, 2015
Wilmington, Delaware

RICHARDS, LAYTON & FINGER, P.A.

3
RLF1 12262999v.1

Case 15-11469-LSS

Doc 9-2

Filed 07/08/15

Page 108 of 155

Russell C. Silberglied (No. 3462)
Michael J. Merchant (No. 3854
Zachary I. Shapiro (No. 5103 )
Amanda R. Steele (No. 5530)
920 N. King Street
Wilmington, Delaware 19801
Telephone: 302-651-7700
Facsimile: 302-651-7701
Email: silberglied@rlf.com
merchant@rlf.com
shapiro@rlf.com
steele@rlf.com
Proposed Counsel for the Debtors and Debtors
in Possession
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EXHIBIT 1
Schedule of Contracts, Leases and Cure Amounts
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
F-Squared Investment Management, LLC, et al.1

Debtors.

)
)
)
)
)
)
)
)
)

Chapter 11
Case No. 15-____________ (_____)
(Joint Administration Requested)
Re: Docket Nos.

ORDER (A) AUTHORIZING AND APPROVING (1) THE SALE OF
SUBSTANTIALLY ALL OF THE DEBTORS’ ASSETS
FREE AND CLEAR OF ALL LIENS, CLAIMS, ENCUMBRANCES
AND OTHER INTERESTS; AND (2) THE ASSUMPTION AND
ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS AND UNEXPIRED LEASES IN
CONNECTION THEREWITH; AND (B) GRANTING RELATED RELIEF
Upon consideration of the motion, dated June [__], 2015 (the “Motion”) of F-Squared
Investment Management, LLC and its subsidiaries, the debtors and debtors-in-possession (collectively,
the “Debtors”) in the above-captioned chapter 11 cases (the “Chapter 11 Cases”), pursuant to
sections 105(a), 363, 365, and 503 of title 11 of the United States Code (the “Bankruptcy Code”) and
Rules 2002, 6004, 6006, and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy
Rules”), for (i) entry of an order (the “Bidding Procedures Order”) (a) establishing bidding and
auction procedures (the “Bidding Procedures”) related to the sale of the Debtors’ assets (the “Sale”);
(b) approving bidding protections in connection therewith; (c) scheduling an auction (the “Auction”)
and a hearing for such Sale; (d) establishing certain notice procedures for determining cure amounts

1
The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are:
F-Squared Investment Management, LLC (9247), F-Squared Investments, Inc. (0788), F-Squared Retirement Solutions,
LLC (9247), F-Squared Alternative Investments, LLC (9247), F-Squared Solutions, LLC (9247), F-Squared Institutional
Advisors, LLC (9247), F-Squared Capital, LLC (5257), AlphaSector LLS GP 1, LLC (3342), and Active Index Solutions,
LLC (0788). The Debtors’ address is Wellesley Office Park, 80 William Street, Suite 400, Wellesley, Massachusetts
02481.
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for executory contracts and unexpired leases to be assumed and assigned in connection with such Sale
(the “Assumption and Assignment Procedures”); and (e) granting certain related relief; and (ii)
entry of an order (this “Sale Order”) (a) approving the Sale of the Debtors’ assets, free and clear of all
Interests (as defined below); (b) authorizing the assumption and assignment and/or transfer of certain
executory contracts and unexpired leases; and (c) granting certain related relief; after holding a hearing
on ____________ (the “Bidding Procedures Hearing”), this Court entered the Bidding Procedures
Order on ______________ [D.I. ______]; and the Auction having been [held on ____ OR cancelled
because no Qualified Bidders other than the Purchaser]; and [Cedar Capital, LLC] (the “Purchaser”)
having been selected as the Winning Bidder; and upon the Purchaser and the Debtors having entered
into that certain Asset Purchase Agreement, dated as of ____________ (attached hereto as Exhibit A,
and as it may be amended, modified, or supplemented in accordance with the terms hereof and thereof,
the “Asset Purchase Agreement”);2 and this Court having conducted a hearing on the Motion on
____________ (the “Sale Hearing”); and all parties in interest having been heard, or having had the
opportunity to be heard, regarding the Motion, the Asset Purchase Agreement, and this Sale Order;
and this Court having reviewed and considered the Motion and all objections thereto, and the
arguments of counsel made, and the evidence adduced, at the Bidding Procedures Hearing and the
Sale Hearing; and upon the entire record of the Bidding Procedures Hearing and the Sale Hearing, and
after due deliberation thereon, and good cause appearing therefor:

2

Capitalized terms used, but not otherwise defined, herein shall have the meaning ascribed to such terms in the
Asset Purchase Agreement or, if not defined therein, in the Motion.

2
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THE COURT HEREBY FINDS THAT:3
Jurisdiction, Final Order and Statutory Predicates
A.

This Court has jurisdiction to hear and determine the Motion under 28 U.S.C. §§ 157

and 1334. This is a core proceeding under 28 U.S.C. § 157(b). Venue of these Chapter 11 Cases and
the Motion in this district is proper under 28 U.S.C. §§ 1408 and 1409.
B.

This Sale Order constitutes a final order within the meaning of 28 U.S.C. § 158(a).

Notwithstanding Bankruptcy Rules 6004(h) and 6006(d), and to any extent necessary under
Bankruptcy Rule 9014 and Rule 54(b) of the Federal Rules of Civil Procedure, as made applicable by
Bankruptcy Rule 7054, this Court expressly finds that there is no just reason for delay in the
implementation of this Sale Order, and expressly directs entry of judgment as set forth herein.
C.

The statutory predicates for the relief sought in the Motion are sections 105(a), 363,

365 and 503 of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, 6006 and 9014, and the
applicable Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court
for the District of Delaware (the “Local Rules”).
Notice of the Sale, Auction and the Cure Payments
D.

Actual written notice of the Sale Hearing, the Auction, the Motion, the Sale, this Sale

Order, and/or the assumption, assignment and/or transfer of the Purchased Contracts, and a reasonable
opportunity to object or be heard with respect thereto and to the entry of this Sale Order has been
afforded to all creditors, known interested Persons and entities entitled to receive such notice,
including, but not limited to, the following parties: (i) Creditors’ Committee (if appointed); (ii) counsel
to the Purchaser;; (iii) the Office of the United States Trustee; (iv) all entities (or counsel therefor)

3

The findings and conclusions set forth herein constitute this Court’s findings of fact and conclusions of law
pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014. To the extent
that any of the following findings of fact constitute conclusions of law, they are adopted as such. To the extent any of the
following conclusions of law constitute findings of fact, they are adopted as such.

3
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known to have asserted any lien, charge, claim or encumbrance on the Purchased Assets or against any
of the Debtors; (v) all federal, state and local regulatory or taxing authorities which are reasonably
ascertainable by the Debtors to have a known interest in the Purchased Assets or a claim against any of
the Debtors; (vi) known non-debtor counterparties to any unexpired leases or executory contracts that
could potentially be assumed and assigned to the Winning Bidder; (vii) those parties who previously
executed NDAs as part of the sale process or expressed a bona fide interest in acquiring the Assets
since [March 30, 2015]; and (ix) those parties who have requested notice pursuant to Bankruptcy Rule
2002 (collectively, the “Actual Notice”).
E.

The Debtors have published, or caused to be published, notice of the Sale, the Bidding

Procedures, the Stalking Horse APA, the time and place of the proposed Auction, the time and place
of the Sale Hearing and the time for filing an objection to the Motion (i) on the website maintained by
BMC Group, Inc., the Debtors’ claims and noticing agent appointed in these Chapter 11 Cases,
promptly after entry of the Bidding Procedures Order, and (ii) in the newspaper publication USA
Today (collectively, the “Publication Notice”). It would be impractical for the Debtors to notify all
persons who might assert that they have a claim against any of the Debtors, based on or arising from
past conduct, omissions or acts (whether alleged, known or proven) of the Debtors, in light of the
thousands of clients, clients of clients, investors or other persons who directly or indirectly had a
relationship with the Debtors and who may assert that they have been harmed by any such past
conduct, omissions or acts. Under such circumstances and pursuant to Section 102 of the Bankruptcy
Code, the Actual Notice and Publication Notice collectively constitute sufficient notice of this Sale
Order, the Sale, and the Sale Motion and sufficient opportunity to object to any of them, to all persons
or entities who at any time and for any reason may have had any relationship with any of the Debtors
or any claim whatsoever (whenever arising) against any of the Debtors, so as to legally bind all such
4
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persons and entities (including actual and potential creditors of all of the Debtors) to all of the
provisions of this Sale Order, including without limitation all provisions hereof that enjoin any and all
persons, entities and creditors from pursuing any claims against the Purchaser (under any successor
liability theory or otherwise) related to conduct, acts or omissions of any of the Debtors.
F.

In accordance with the provisions of the Bidding Procedures Order, the Debtors have

served, or caused to be served, notice (the “Assumption and Assignment Notice”) upon all of the
Contract Notice Parties to the Purchased Contracts setting forth: (i) the contract(s) and/or lease(s) that
may be assumed by the Debtors and assigned to the Purchaser; (ii) the name and address of the
Contract Counterparty thereto; (iii) notice of the proposed effective date of the assignment (subject to
the right of the Debtors and/or the Purchaser to withdraw such request for assumption and assignment
of the Purchased Contract(s) prior to the Closing); (iv) the amount, if any, determined by the Debtors
to be necessary to be paid to cure and compensate for any existing default in accordance with sections
365(b) and 365(f)(2) of the Bankruptcy Code (the “Cure Amount”); and (v) the deadlines by which
any such Contract Counterparty must file an objection to the proposed assumption and assignment of
any Purchased Contract.
G.

The service of such Assumption and Assignment Notice (i) was good, sufficient and

appropriate under the circumstances of these Chapter 11 Cases; (ii) provided such counterparties with
a full and fair opportunity to object to such assumption, assignment, or transfer and to the proposed
Cure Amount set forth in the Assumption and Assignment Notice; and (iii) was in compliance with the
Bidding Procedures Order and applicable provisions of the Bankruptcy Rules and Local Rules.
Accordingly, no other or further notice need be given in connection with such assumption, assignment,
or transfer or with respect to the amount of Cure Payments.
H.

As evidenced by the affidavits of service previously filed with this Court and as
5
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approved under the Bidding Procedures Order: (i) due, proper, timely, adequate and sufficient notice
of the Motion, the Auction, the Sale Hearing, the assumption and assignment of the Purchased
Contracts, the entry of this Sale Order, and the Sale has been provided to all parties-in-interest,
including without limitation any and all known, unknown, actual or potential creditors of the Debtors;
(ii) such notice was, and is, good, sufficient and appropriate under the circumstances of these Chapter
11 Cases, provided a fair and reasonable opportunity for parties-in-interest to object, and to be heard,
with respect thereto, and was provided in accordance with sections 102(1), 363 and 365 of the
Bankruptcy Code, Bankruptcy Rules 2002, 6004, 6006, 9006, 9007 and 9014, and the applicable Local
Rules; and (iii) no other or further notice of with respect to such matters is necessary or shall be
required.
Business Judgment
The Debtors have demonstrated good, sufficient and sound business purposes and justifications
for, and compelling circumstances to promptly consummate, the Sale and other transactions
contemplated by the Asset Purchase Agreement and the related transaction documents (collectively,
the “Transaction Documents”), including, without limitation, the assumption, assignment, and/or
transfer of the Purchased Contracts (collectively, the “Transactions”) pursuant to sections 363 and
365 of the Bankruptcy Code, prior to and outside of a plan of reorganization, and such action is an
appropriate exercise of the Debtors’ business judgment and in the best interests of the Debtors, their
estates, and their creditors. Such business reasons include, but are not limited to, the facts that: (i)
there is a risk of depreciation of the value of the Purchased Assets if the Sale is not consummated
promptly; (ii) the Asset Purchase Agreement constitutes the highest or otherwise best offer for the
Purchased Assets; (iii) the Asset Purchase Agreement and the Closing will present the best opportunity
to realize the value of the Debtors on a going concern basis and avoid decline and devaluation of the
6
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Debtors’ business; and (iv) unless the Sale is concluded expeditiously as provided for in this Sale
Order and pursuant to the Asset Purchase Agreement, potential stakeholder recoveries may be
substantially diminished.
Good Faith of the Purchaser; No Collusion
I.

The Purchaser is not an insider (as that term is defined in section 101(31) of the

Bankruptcy Code) of any of the Debtors.
J.

The Purchaser is purchasing the Purchased Assets in good faith, and is a good faith

purchaser within the meaning of section 363(m) of the Bankruptcy Code, and is therefore entitled to,
and granted pursuant to paragraph 27 below, the full rights, benefits, privileges, and protections of that
provision, and has otherwise proceeded in good faith in all respects in connection with the
Transactions in that, inter alia: (i) the Purchaser recognized that the Debtors were free to deal with any
other party interested in acquiring the Purchased Assets; (ii) the Purchaser complied with the
provisions in the Bidding Procedures Order; (iii) the Purchaser agreed to subject its bid to the
competitive bidding procedures set forth in the Bidding Procedures Order; (iv) all payments to be
made by the Purchaser and other agreements or arrangements entered into by the Purchaser in
connection with the Sale have been disclosed; (v) the Purchaser has not violated section 363(n) of the
Bankruptcy Code by any action or inaction; (vi) no common identity of directors or controlling
stockholders exists between the Purchaser, on the one hand, and the Debtors, on the other hand; and
(vii) the negotiation and execution of the Asset Purchase Agreement and Transaction Documents were
at arms’ length and in good faith.
K.

Neither the Debtors nor the Purchaser, nor any of their respective Representatives, has

engaged in any conduct that would cause or permit the Asset Purchase Agreement or any of the
Transaction Documents, or the consummation of the Transaction, to be avoidable or avoided, or for
7
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costs or damages to be imposed, under section 363(n) of the Bankruptcy Code, or has acted in bad
faith or in any improper or collusive manner with any Person in connection therewith.
Highest or Otherwise Best Offer
L.

In accordance with the Bidding Procedures Order, the Asset Purchase Agreement was

deemed a Qualified Bid and the Purchaser was eligible to participate at the Auction.
M.

The Debtors conducted an auction process in accordance with, and has otherwise

complied in all material respects with, the Bidding Procedures Order. The auction process set forth in
the Bidding Procedures Order afforded a full, fair and reasonable opportunity for any Person or entity
to make a higher or otherwise better offer to purchase the Purchased Assets. The Auction was duly
noticed and conducted in a non-collusive, fair and good faith manner and a reasonable opportunity has
been given to any interested party to make a higher or otherwise better offer for the Purchased Assets.
N.

The Asset Purchase Agreement constitutes the highest or otherwise best offer for the

Purchased Assets, and will provide a greater recovery for the Debtors’ estates than would be provided
by any other available alternative. The Debtors’ determination that the Asset Purchase Agreement
constitutes the highest or otherwise best offer for the Purchased Assets constitutes a valid and sound
exercise of the Debtors’ business judgment.
O.

The Asset Purchase Agreement represents a fair and reasonable offer to purchase the

Purchased Assets under the circumstances of these Chapter 11 Cases.
P.

Approval of the Motion and the Asset Purchase Agreement, and the prompt

consummation of the Transactions contemplated thereby, is in the best interests of the Debtors, their
creditors, their estates and other parties-in-interest.
No Fraudulent Transfer; Not a Successor
Q.

The Asset Purchase Agreement and Transaction Documents were not entered into, and
8
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the Transactions are not being consummated, for the purpose of hindering, delaying or defrauding
creditors of the Debtors under applicable Law, and none of the Parties to the Asset Purchase
Agreement or any of the Transaction Documents are consummating the Transactions with any
fraudulent or otherwise improper purpose. The Purchase Price for the Purchased Assets constitutes (i)
reasonably equivalent value under the Bankruptcy Code and the Uniform Fraudulent Transfer Act, (ii)
fair consideration under the Uniform Fraudulent Conveyance Act, and (iii) reasonably equivalent
value, fair consideration, and fair value under any other applicable Laws of the United States, any
state, territory or possession or the District of Columbia.
R.

Except as expressly set forth in the Asset Purchase Agreement with respect to the

Assumed Liabilities and the Permitted Exceptions (except such Permitted Exceptions that are released
at or prior to Closing), the Purchaser shall have no liability, responsibility, or obligations of any kind
or nature whatsoever for any Interest (as defined below) of or against the Debtors, or otherwise related
to the Purchased Assets, by reason of the transfer of the Purchased Assets to the Purchaser. The
Purchaser shall not at any time be deemed, as a result of any action taken in connection with the
Transactions, to: (1) be a successor (or other such similarly situated party) to the Debtors (other than
with respect to the Assumed Liabilities and the Permitted Exceptions (except such Permitted
Exceptions that are released at or prior to Closing) as expressly stated in the Asset Purchase
Agreement) for any reason whatsoever; or (2) have, de facto or otherwise, merged or consolidated
with or into the Debtors. The Purchaser is not acquiring or assuming any Interest, except as expressly
set forth in the Asset Purchase Agreement with respect to the Assumed Liabilities and the Permitted
Exceptions (except such Permitted Exceptions that are released at or prior to Closing).
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Validity of Transfer
S.

Subject to the entry of this Sale Order, the Debtors have full corporate power and

authority (i) to perform all of their obligations under the Asset Purchase Agreement and the
Transaction Documents, and the Debtors’ prior execution and delivery thereof and performance
thereunder, is hereby ratified, approved and ordered in full, and (ii) to consummate the Transactions.
The Asset Purchase Agreement and Transaction Documents, and the Transactions contemplated
thereby, have been duly and validly authorized by the Debtors by all necessary corporate action. No
further consents or approvals are required for the Debtors to consummate the Transactions or
otherwise perform their obligations under the Asset Purchase Agreement or the Transaction
Documents, except in each case as otherwise expressly set forth in the Asset Purchase Agreement or
applicable Transaction Documents.
T.

As of the Closing Date, the transfer of the Purchased Assets to the Purchaser, including,

without limitation, the assumption, assignment and transfer of the Purchased Contracts, will be a legal,
valid, and effective transfer thereof, and vests the Purchaser with all right, title, and interest of the
Debtors in and to the Purchased Assets, free and clear of all Interests accruing or arising any time prior
to the Closing Date, except as expressly set forth in the Asset Purchase Agreement with respect to the
Assumed Liabilities and the Permitted Exceptions (except such Permitted Exceptions that are released
at or prior to Closing).
Section 363(b)(1) is Satisfied
U.

The Transactions pursuant to the Asset Purchase Agreement, Transaction Documents

and this Sale Order are consistent with the provisions of section 363(b)(1) of the Bankruptcy Code.
Additionally, (i) the privacy policy given to consumers does not prohibit the Sale contemplated under
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the Asset Purchase Agreement, and (ii) the Sale is consistent with the privacy policy given by the
Debtors to the consumers.
Section 363(f) Is Satisfied
V.

The Purchaser would not have entered into the Asset Purchase Agreement and would

not consummate the transactions contemplated thereby if the Sale of the Purchased Assets, including
the assumption, assignment and transfer of the Purchased Contracts, to the Purchaser were not free and
clear of all Interests of any kind or nature whatsoever (except as expressly set forth in the Asset
Purchase Agreement with respect to the Assumed Liabilities and the Permitted Exceptions (except
such Permitted Exceptions that are released at or prior to Closing)), or if the Purchaser, or any of its
Affiliates or subsidiaries, or any of its Representatives, would, or in the future could, be liable for any
of such Interests (except as expressly set forth in the Asset Purchase Agreement with respect to the
Assumed Liabilities and the Permitted Exceptions (except such Permitted Exceptions that are released
at or prior to Closing)).
W.

The Debtors may sell or otherwise transfer the Purchased Assets free and clear of all

Interests because, in each case, one or more of the standards set forth in section 363(f)(1)–(5) of the
Bankruptcy Code has been satisfied. Those holders of Interests against the Debtors, their estates or
any of the Purchased Assets who did not object, or who withdrew their objections, to the Sale or the
Motion are deemed to have consented thereto pursuant to section 363(f)(2) of the Bankruptcy Code.
Those holders of such Interests who did object fall within one or more of the other subsections of
section 363(f) of the Bankruptcy Code and are adequately protected by having their Interests, if any,
attach to the proceeds of the Sale ultimately attributable to the Purchased Assets in which such creditor
alleges or asserts an Interest, in the same order of priority, with the same validity, force and effect, that
such creditor had immediately prior to consummation of the Sale, subject to any claims and defenses
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the Debtors and their estates may possess with respect thereto.
X.

As used in this Sale Order, the term “Interest” includes, in addition to the types of

claims described in paragraph Y below, all claims or interests of every type or nature whatsoever,
including without limitation all of the following, in each case to the extent against or with respect to
the Debtors or in, on, or against or with respect to any of the Purchased Assets: liens (as defined in
section 101(37) of the Bankruptcy Code, and whether consensual, statutory, possessory, judicial or
otherwise); claims (as defined in section 101(5) of the Bankruptcy Code); debts (as defined in section
101(12) of the Bankruptcy Code); encumbrances, obligations, Liabilities, demands, guarantees,
actions, suits, defenses, deposits, credits, allowances, options, rights, restrictions, limitations,
contractual commitments, rights of first refusal, rights of setoff or recoupment, or interests of any kind
or nature whatsoever, whether known or unknown, legal or equitable, matured or unmatured,
contingent or noncontingent, liquidated or unliquidated, asserted or unasserted, whether arising prior
to or subsequent to the commencement of these Chapter 11 Cases, whether imposed by agreement,
understanding, Law, equity or otherwise, including, but not limited to, (i) Interests that purport to give
to any Person a right or option to effect a setoff against or any forfeiture, modification or termination
of the Debtors’ interests in the Purchased Assets, or any similar rights; (ii) Interests arising under all
mortgages, deeds of trust, security interests, conditional sale or other title retention agreements,
pledges, liens, judgments, demands, encumbrances, rights of first refusal or charges of any kind or
nature; (iii) Interests that are or constitute, or that arise in connection with or with respect to, any
Excluded Liability; (iv) Interests that arise from or in connection with any bulk sales or similar law;
(v) all asserted ownership rights in or title to any of the Purchased Assets; and (vi) Interests arising
under or in connection with any acts, or failures to act, of any of the Debtors or any of the Debtors’
predecessors, Affiliates, or subsidiaries, or any of their respective Representatives, including, but not
12
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limited to, Interests arising under any doctrines of successor, transferee, or vicarious liability, violation
of applicable securities laws or regulations, breach of fiduciary duty, or aiding or abetting breach of
fiduciary duty, or any similar theories under applicable Law or otherwise.
Y.

Except as expressly set forth in the Asset Purchase Agreement with respect to the

Assumed Liabilities and the Permitted Exceptions (except such Permitted Exceptions that are released
at or prior to Closing), and without limiting the nature or scope of paragraph X above, the transfer of
the Purchased Assets, including the assumption, assignment and/or transfer of the Purchased
Contracts, to the Purchaser will not subject the Purchaser, or its Affiliates or subsidiaries, or any of
their respective Representatives to, or subject any Purchased Asset to or provide recourse for, any
Liability or encumbrance whatsoever with respect to the operation or condition of the Business or any
of the Purchased Assets prior to the Closing or with respect to any facts, acts, actions, omissions,
circumstances or conditions existing, occurring or accruing with respect thereto prior to the Closing
Date, including, without limitation, any Liability or encumbrance arising from any of the following:
(i) any employment or labor agreements, consulting agreements, severance arrangements, change in
control agreements or other similar agreements to which the Debtors are or were a party; (ii) any
pension, welfare, compensation or other employee benefit plans, agreements, practices, and programs,
including without limitation, any pension plan of the Debtors; (iii) the cessation of the Debtors’
operations, dismissal of employees, or termination of employment or labor agreements or pension,
welfare, compensation or other employee benefit plans, agreements, practices and programs and any
obligations with respect thereto that arise from the Employee Retirement Income Security Act of
1974, the Fair Labor Standard Act, Title VII of the Civil rights Act of 1964, the Age Discrimination
and Employment Act of 1967, the Americans with Disabilities Act of 1990, the Federal Rehabilitation
Act of 1973, the National Labor Relations Act, the Consolidated Omnibus Budget Reconciliation Act
13
RLF1 12263002v.1

Case 15-11469-LSS

Doc 9-2

Filed 07/08/15

Page 124 of 155

of 1985 or the Worker Adjustment and Retraining Notification Act; (iv) workmen’s compensation,
occupational disease or unemployment or temporary disability insurance claims; (v) environment
liabilities, debts, claims or obligations which may be asserted on any basis, including, without
limitation, under the Comprehensive Environmental Response, Compensation and Liability Act or any
Environmental Laws; (vi) products liability or warranties, (vii) any bulk sales or similar law; (viii) any
litigation by or against the Debtors; and (ix) the Laws of the United States, any state, territory or
possession thereof, or the District of Columbia, based, in whole or in part, directly or indirectly, in any
theory of law or equity, including, without limitation, any theory of antitrust, products liability, or
successor, vicarious or transferee liability.

For the avoidance of doubt, the Liabilities and

encumbrances set forth in this paragraph are included in the defined term “Interests” for all purposes
of this Sale Order.
Assumption, Assignment and/or Transfer of the Purchased Contracts
Z.

The assumption, assignment and/or transfer of the Purchased Contracts to the Purchaser

pursuant to the terms of this Sale Order is integral to the Asset Purchase Agreement and is in the best
interests of the Debtors and their estates, creditors and other parties in interest, and represents the
reasonable exercise of sound and prudent business judgment by the Debtors.
AA.

To the extent necessary or required by applicable Law, the Debtors or Purchaser, as

applicable, has or will have as of the Closing Date: (i) cured, or provided adequate assurance of cure,
of any default existing prior to the Closing Date with respect to the Purchased Contracts, within the
meaning of sections 365(b)(1)(A) and 365(f)(2)(A) of the Bankruptcy Code, and (ii) provided
compensation, or adequate assurance of compensation, to any party for any actual pecuniary loss to
such party resulting from such default, within the meaning of section 365(b)(1)(B) of the Bankruptcy
Code. The respective amounts set forth on Exhibit B hereto (subject to the adjustments that may be
14
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made as expressly noted on Exhibit B hereto) are the sole amounts necessary under sections
365(b)(1)(A) and 365(f)(2)(A) of the Bankruptcy Code to cure all such monetary defaults and pay all
actual or potential pecuniary losses under the Purchased Contracts.
BB.

The promise of the Purchaser to perform the obligations first arising under the

Purchased Contracts after their assumption and assignment to the Purchaser constitutes adequate
assurance of future performance within the meaning of sections 365(b)(1)(C) and 365(f)(2)(B) of the
Bankruptcy Code to the extent that any such assurance is required and not waived by the
counterparties to such Purchased Contracts. Any objections to the foregoing, the determination of any
Cure Amount, or otherwise related to or in connection with the assumption, assignment or transfer of
any of the Purchased Contracts to the Purchaser are hereby overruled on the merits or otherwise
treated as set forth in paragraph 3 below. Those non-Debtor parties to Purchased Contracts who did
not object to the assumption, assignment or transfer of their applicable Purchased Contract, or to their
applicable Cure Amount, are deemed to have consented thereto for all purposes of this Sale Order.
Compelling Circumstances for an Immediate Sale
CC.

Time is of the essence in consummating the Sale pursuant to the Asset Purchase

Agreement. Accordingly, there is cause to lift the stay contemplated by Bankruptcy Rules 6004 and
6006 with regards to the Transactions contemplated by this Sale Order, the Asset Purchase Agreement
and the Transaction Documents.
DD.

Given all of the circumstances of these Chapter 11 Cases and the adequacy and fair

value of the Purchase Price under the Asset Purchase Agreement, the proposed transfer of the
Purchased Assets to the Purchaser constitutes a reasonable and sound exercise of the Debtors’ business
judgment, is in the best interests of the Debtors, their estate, and their creditors, and should be
approved.
15
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The consummation of the Transactions is legal, valid and properly authorized under all

applicable provisions of the Bankruptcy Code, including, without limitation, sections 105, 363 and
365 of the Bankruptcy Code, and all of the applicable requirements of such sections have been
complied with in respect of the Transactions.
FF.

The Sale does not constitute a de facto plan of reorganization or liquidation or an

element of such a plan for the Debtors, as it does not and does not propose to: (i) impair or restructure
existing debt of, or equity interests in, the Debtors; (ii) impair or circumvent voting rights with respect
to any future plan proposed by the Debtors; (iii) circumvent chapter 11 plan safeguards, such as those
set forth in sections 1125 and 1129 of the Bankruptcy Code; or (iv) classify claims or equity interests,
compromise controversies or extend debt maturities.
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED
THAT:
General Provisions
1.

The Motion, and the relief requested therein, is granted and approved, and the

Transactions contemplated thereby and by the Asset Purchase Agreement and Transaction Documents
are approved, in each case as set forth in this Sale Order and on the record.
2.

This Court’s findings of fact and conclusions of law set forth in the Bidding Procedures

Order and hereinabove are incorporated herein by reference.
3.

All objections to the Motion or the relief requested therein that have not been

withdrawn, waived, resolved, or otherwise settled as set forth herein, as announced to this Court at the
Sale Hearing or by stipulation filed with this Court, and all reservations of rights included therein, are
hereby denied and overruled on the merits.
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Approval of Asset Purchase Agreement; Binding Nature
4.

The Asset Purchase Agreement and the Transaction Documents, and all of the terms

and conditions thereof, are hereby approved as set forth herein.
5.

The consideration provided by the Purchaser for the Purchased Assets under the Asset

Purchase Agreement is fair and reasonable and shall be deemed for all purposes to constitute
reasonably equivalent value, fair value, and fair consideration under the Bankruptcy Code and any
other applicable Law, and the Transactions may not be avoided, or costs or damages imposed or
awarded, under section 363(n) or any other provision of the Bankruptcy Code. In accordance with the
terms of section 3.1(b) of the Asset Purchase Agreement, the Purchaser is authorized to reduce the
Closing Payment subject to the determinations set forth therein.
6.

Pursuant to sections 363 and 365 of the Bankruptcy Code, the Debtors are authorized

and empowered to and shall take any and all actions necessary or appropriate to (a) consummate the
Sale and the other Transactions pursuant to and in accordance with the terms and conditions of the
Asset Purchase Agreement and the Transaction Documents, and (b) execute and deliver, perform
under, consummate, implement, and take any and all other acts or actions as may be reasonably
necessary or appropriate to the performance of its obligations as contemplated by the Asset Purchase
Agreement and the Transaction Documents, in each case without further notice to or order of this
Court. The Transactions authorized herein shall be of full force and effect, regardless of the Debtors’
lack or purported lack of good standing in any jurisdiction in which the Debtors are formed or
authorized to transact business.
7.

This Sale Order shall be binding in all respects upon the Debtors, their estates, all

creditors, all holders of equity interests in the Debtors, all holders of any and all claim(s) of every type
or nature (whether known or unknown, matured or unmatured) against the Debtors (including without
17
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limitation all “claims” as defined in Section 101(5) of the Bankruptcy Code and all “Claims” as
defined in the Motion), all persons or entities who at any time had any relationship directly or
indirectly with any of the Debtors in any capacity (including as a client, creditor, investor, platform or
otherwise),

all local, state and federal governmental entities (including without limitation the

Securities and Exchange Commission, the Internal Revenue Service and all local and state taxing
authorities), any and all holders of any Interests against, in or on all or any portion of the Purchased
Assets or against any of the Debtors, all non-Debtor parties to the Purchased Contracts, the Purchaser
and all successors and assigns of the foregoing, including, without limitation, any trustee, if any,
subsequently appointed in these Chapter 11 Cases or upon a conversion to chapter 7 under the
Bankruptcy Code of these Chapter 11 Cases. The Debtors shall take any and all actions requested by
the Purchaser to preserve and maintain the value of the Purchased Assets.
Transfer of Purchased Assets Free and Clear of Interests; Injunction
8.

Pursuant to sections 105(a), 363(b), 363(f), 365(b) and 365(f) of the Bankruptcy Code,

the Debtors are authorized and directed to transfer the Purchased Assets, including but not limited to
the Purchased Contracts, to the Purchaser on the Closing Date in accordance with the Asset Purchase
Agreement and Transaction Documents.

Upon and as of the Closing Date, such transfer shall

constitute a legal, valid, binding and effective transfer of such Purchased Assets and the Purchaser
shall take title to and possession of such Purchased Assets free and clear of all Interests (except as
expressly set forth in the Asset Purchase Agreement with respect to the Permitted Exceptions (except
such Permitted Exceptions that are released at or prior to Closing) and Assumed Liabilities).
9.

All such Interests shall attach solely to the proceeds of the Sale with the same validity,

priority, force and effect that they now have as against the Purchased Assets, subject to any claims and
defenses the Debtors and their estates may possess with respect thereto. This Sale Order shall be
18
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effective as a determination that, on and as of the Closing, all Interests of any kind or nature
whatsoever (except as expressly set forth in the Asset Purchase Agreement with respect to the
Assumed Liabilities and the Permitted Exceptions (except such Permitted Exceptions that are released
at or prior to Closing)) have been unconditionally released, discharged and terminated in, on or against
the Purchased Assets and against Purchaser. The provisions of this Sale Order authorizing and
approving the transfer of the Purchased Assets free and clear of Interests shall be self-executing, and
neither the Debtors nor the Purchaser shall be required to execute or file releases, termination
statements, assignments, consents, or other instruments in order to effectuate, consummate and
implement the provisions of this Sale Order.
10.

Except as expressly permitted by the Asset Purchase Agreement or this Sale Order, all

Persons and entities holding Interests (other than the Assumed Liabilities and the Permitted
Exceptions (except such Permitted Exceptions that are released at or prior to Closing)) are hereby
forever barred, estopped and permanently enjoined from asserting their respective Interests against the
Purchaser, any of its respective Affiliates and subsidiaries, and any of their respective Representatives,
and each of their respective property and assets, including, without limitation, the Purchased Assets.
On and after the Closing Date, the Purchaser shall be authorized to execute and file such documents,
and to take all other actions as may be necessary, on behalf of each holder of an Interest to release,
discharge and terminate such Interests in, on and against the Purchased Assets as provided for herein,
as such Interests may have been recorded or may otherwise exist. On and after the Closing Date, and
without limiting the foregoing, the Purchaser shall be authorized to file termination statements or lien
terminations in any required jurisdiction to remove any record, notice filing, or financing statement
recorded to attach, perfect or otherwise notice any Interest that is extinguished or otherwise released
pursuant to this Sale Order. This Sale Order constitutes authorization under all applicable jurisdictions
19
RLF1 12263002v.1

Case 15-11469-LSS

Doc 9-2

Filed 07/08/15

Page 130 of 155

and versions of the Uniform Commercial Code for the Purchaser to file UCC termination statements
with respect to all security interests in or liens on the Purchased Assets.
11.

On and after the Closing, the Persons holding an Interest (other than a Permitted

Exception or an Assumed Liability) shall execute such documents and take all other actions as may be
reasonably necessary to release their respective Interests in the Purchased Assets, as such Interests
may have been recorded or otherwise filed. The Purchaser may, but shall not be required to, file a
certified copy of this Sale Order in any filing or recording office in any federal, state, county or other
jurisdiction in which the Debtors are incorporated or have real or personal property, or with any other
appropriate clerk or recorded with any other appropriate recorder, and such filing or recording shall be
accepted and shall be sufficient to release, discharge and terminate any of the Interests as set forth in
this Sale Order as of the Closing Date. All persons and entities that are in possession of any portion of
the Purchased Assets on the Closing Date shall promptly surrender possession thereof to the Purchaser
at the Closing.
12.

The transfer of the Purchased Assets to the Purchaser pursuant to the Asset Purchase

Agreement and Transaction Documents does not require any consents other than specifically provided
for in the Asset Purchase Agreement, and to the extent that any party could have asserted a consent
right, its failure to do so prior to the entry of this Sale Order is hereby held to be a waiver of such
right.
13.

This Sale Order is and shall be binding upon and govern the acts of all Persons and

entities (including, without limitation, all filing agents, filing officers, title agents, title companies,
recorders of mortgages, recorders of deeds, registrars of deeds, administrative agencies, governmental
departments, and secretaries of state, federal and local officials) who may be required by operation of
law, the duties of their office, or contract to accept, file, register or otherwise record or release any
20
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documents or instruments, or who may be required to report or insure any title or state of title in or to
any lease. Each of the foregoing Persons and entities shall accept for filing any and all of the
documents and instruments necessary and appropriate to release, discharge and terminate any of the
Interests or to otherwise consummate the Transactions contemplated by this Sale Order, the Asset
Purchase Agreement or any Transaction Document.
Purchased Contracts; Cure Payments
14.

Pursuant to sections 105(a), 363 and 365 of the Bankruptcy Code, and subject to and

conditioned upon the Closing Date, the Debtors’ assumption, and assignment and/or transfer to the
Purchaser, of the Purchased Contracts are hereby authorized and approved in full subject to the terms
set forth below. The Purchaser shall, on or prior to the Closing, pay the Cure Amounts (or reserve the
Alleged Cure Claim as set forth below). To the extent the Debtors are responsible for any Cure
Amount pursuant to the terms of the Asset Purchase Agreement or Transaction Documents, the
Purchaser may, upon prior written notice to the Debtors and in its sole discretion, (i) pay such
amount(s) on behalf of the Debtors, in which case the Debtors shall have no further responsibility
therefor, and (ii) offset such amount(s) against any amount(s) Purchaser may owe the Debtors
(including by deducting such amounts, at the Closing, from the Purchase Price or, without duplication,
recovering such amounts from the Closing Payment); provided, however, that to the extent the Debtors
object to any Cure Amount, this Court shall retain jurisdiction over such dispute.
15.

Upon and as of the Closing, the Debtors are authorized and empowered to, and shall,

assume, assign and/or transfer each of the Purchased Contracts to the Purchaser free and clear of all
Interests (except as expressly set forth in the Asset Purchase Agreement with respect to the Assumed
Liabilities and the Permitted Exceptions (except such Permitted Exceptions that are released at or prior
to Closing)). The payment of the applicable Cure Amounts (if any), or the reservation by the Debtors
21
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or Purchaser, as applicable, of an amount of cash that is equal to the lesser of (i) the amount of any
cure or other compensation asserted by the applicable Contract Counterparty as required under section
365 of the Bankruptcy Code or (ii) the amount approved by order of this Court to reserve for such
payment (such lesser amount, the “Alleged Cure Claim”) shall, pursuant to section 365 of the
Bankruptcy Code and other applicable Law, (a) effect a cure, or provide adequate assurance of cure, of
all defaults existing thereunder as of the Closing Date and (b) compensate, or provide adequate
assurance of compensation, for any actual pecuniary loss to such non-Debtor party resulting from such
default. Accordingly, on and as of the Closing Date, other than such payment or reservation, such
non-Debtor party shall be forever barred from objecting to the Cure Amount and from asserting any
additional cure or other amounts with respect to such Purchased Contract against the Debtors, the
Purchaser, such other Winning Bidder, or any other party, and no such parties shall have any further
liabilities or obligations to the non-Debtor parties to the Purchased Contracts, and the non-Debtor
parties to the Purchased Contracts shall be forever enjoined and barred from seeking any additional
amounts or claims (as defined in section 101(5) of the Bankruptcy Code) that arose, accrued or were
incurred at any time on or prior to the Closing Date on account of the Debtors’ cure or compensation
obligations arising under section 365 of the Bankruptcy Code. The Purchaser has provided adequate
assurance of future performance under the relevant Purchased Contracts within the meaning of section
365(f) of the Bankruptcy Code.
16.

To the extent any provision in any Purchased Contract assumed or assumed and

assigned (as applicable) pursuant to this Sale Order (including, without limitation, any “change of
control” provision) (a) prohibits, restricts or conditions, or purports to prohibit, restrict or condition,
assumption or assignment, or (b) is modified, breached or terminated, or deemed modified, breached
or terminated by any of the following: (i) the commencement of these Chapter 11 Cases, (ii) the
22
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insolvency or financial condition of the Debtors at any time before the closing of these Chapter 11
Cases, (iii) the Debtors’ assumption or assumption and assignment (as applicable) of such Purchased
Contract, or (iv) the consummation of the Transactions, then such provision shall be deemed modified
so as to not entitle any non-Debtor party thereto to prohibit, restrict or condition assumption or
assignment, to modify or terminate such Purchased Contract, or to exercise any other default-related
rights or remedies with respect thereto, including, without limitation, any such provision that purports
to allow the non-Debtor party thereto to recapture such Purchased Contracts, impose any penalty
thereunder, condition any renewal or extension thereof, impose any rent acceleration or assignment
fee, or increase or otherwise impose any other fees or other charges in connection therewith. All such
provisions constitute unenforceable anti-assignment provisions and are held to be void and of no force
and effect pursuant to sections 365(b), 365(e) and 365(f) of the Bankruptcy Code.
17.

All requirements and conditions under sections 363 and 365 of the Bankruptcy Code

for the assumption by the Debtors and assignment to the Purchaser of the Purchased Contracts have
been satisfied. Upon the Closing, in accordance with sections 363 and 365 of the Bankruptcy Code,
the Purchaser shall be fully and irrevocably vested with all right, title and interest of the Debtors in
and under the Purchased Contracts, and each Purchased Contract shall be fully enforceable by the
Purchaser in accordance with its respective terms and conditions, except as limited or modified by the
provisions of this Sale Order. Upon and as of the Closing, the Purchaser shall be deemed to be
substituted for the Debtors as a party to the applicable Purchased Contracts and, accordingly, the
Debtors shall be relieved, pursuant to section 365(k) of the Bankruptcy Code, from any further
liability under the Purchased Contracts.
18.

Upon the payment of the applicable Cure Amount or reservation of the Alleged Cure

Claim, if any, the Purchased Contracts will remain in full force and effect, and no default shall exist,
23
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or be deemed to exist, under the Purchased Contracts as of the Closing Date nor shall there exist, or be
deemed to exist, any event or condition which, with the passage of time or giving of notice, or both,
would constitute such a default.
19.

With respect to any Contract which is not a Purchased Contract on the Closing Date

and provided such Contract has not been rejected by Debtors after the Closing Date pursuant to section
365 of the Bankruptcy Code, upon written notice(s) from the Purchaser to the Debtors given at any
time after the Closing Date, the Debtors are hereby authorized to take all actions reasonably necessary
to assume and assign to the Purchaser pursuant to section 365 of the Bankruptcy Code any such
Contract(s) as set forth in such notice(s); provided that any Cure Amount applicable thereto shall be
satisfied solely by the Purchaser without any deduct, credit or setoff of the Purchase Price except as
otherwise set forth in the Asset Purchase Agreement. Notwithstanding anything in this Sale Order to
the contrary, on the date any such Contract is assumed and assigned to Purchaser such Contract shall
thereafter be deemed a Purchased Asset for all purposes under this Sale Order and the Asset Purchase
Agreement.
20.

All Contract Counterparties to the Purchased Contracts shall be deemed to have

consented to such assumption and assignment under section 365(c)(1)(B) of the Bankruptcy Code and
the Purchaser shall enjoy all of the Debtors’ rights, benefits and privileges under each such Purchased
Contract as of the applicable date of assumption and assignment without the necessity to obtain any
non-Debtor parties’ written consent to the assumption or assignment thereof.
21.

Nothing in this Sale Order, the Motion, or in any notice or any other document is or

shall be deemed an admission by the Debtors that any Purchased Contract is an executory contract or
unexpired lease under section 365 of the Bankruptcy Code.
22.

The failure of the Debtors or the Purchaser to enforce at any time one or more terms or
24
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conditions of any Purchased Contract shall not be a waiver of such terms or conditions, or of its
respective rights to enforce every term and condition of the Purchased Contracts.
Additional Injunction; No Successor Liability
23.

Effective upon the Closing Date and except as expressly set forth in the Asset Purchase

Agreement with respect to the Assumed Liabilities and the Permitted Exceptions (except such
Permitted Exceptions that are released at or prior to Closing), all Persons and entities are forever
prohibited and permanently enjoined from (i) commencing or continuing in any manner any action or
other proceeding, the employment of process, or any act (whether in law or equity, in any judicial,
administrative, arbitral or other proceeding), to collect, recover or offset any Interest; (ii) enforcing,
attaching, collecting or recovering in any manner any judgment, award, decree or order with respect to
an Interest; (iii) creating, perfecting or enforcing any Interest; or (iv) asserting any setoff, right of
subrogation or recoupment of any kind with respect to an Interest, in each case as against the
Purchaser, any of its Affiliates or subsidiaries, or any of their respective Representatives, or any of
their respective property or assets, including the Purchased Assets.
24.

The Transactions contemplated by the Asset Purchase Agreement and the Transaction

Documents do not cause there to be, and there is not (i) a consolidation, merger, or de facto merger of
the Purchaser, on the one hand, with or into the Debtors or the Debtors’ estates, on the other hand, or
vice versa; (ii) a substantial continuity between the Purchaser, on the one hand, and the Debtors or the
Debtors’ estates, on the other hand; (iii) a common identity between the Purchaser, on the one hand,
and the Debtors or the Debtors’ estates, on the other hand; or (iv) a mere continuation of the Debtors
or their estates, on the one hand, with the Purchaser, on the other hand.
25.

Except as expressly set forth in the Asset Purchase Agreement with respect to the

Assumed Liabilities and the Permitted Exceptions (except such Permitted Exceptions that are released
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at or prior to Closing), the transfer of the Purchased Assets, including, without limitation, the
assumption, assignment and transfer of any Purchased Contract, to the Purchaser shall not cause or
result in, or be deemed to cause or result in, the Purchaser, any of its Affiliates or subsidiaries, or any
of their respective Representatives, having any liability, obligation, or responsibility for, or any
Purchased Assets being subject to or being recourse for, any Interest whatsoever, whether arising
under any doctrines of successor, transferee or vicarious liability, breach of fiduciary duty, aiding or
abetting breach of fiduciary duty or otherwise, whether at Law or in equity, directly or indirectly, and
whether by payment, setoff, recoupment, or otherwise.
26.

For the avoidance of doubt, notwithstanding the consummation of the Transactions and

the employment by the Purchaser of certain Persons previously employed by the Debtors, (i) the
Purchaser shall not have any obligations or liabilities to any employee of the Debtors or in respect of
any employee benefits owing to any employee of the Debtors by the Debtors or by any plan or
program administered by the Debtors or for the benefit of the Debtors’ employees, and (ii) any
obligations of the Purchaser to any such Person shall be expressly limited to (a) those obligations
expressly agreed upon by the Purchaser (if any) with such Person, and (b) those obligations explicitly
assumed by the Purchaser (if any) under the Asset Purchase Agreement.
Good Faith
27.

The Transactions contemplated by this Sale Order, the Asset Purchase Agreement and

Transaction Documents are undertaken by the Purchaser without collusion and in good faith, as that
term is defined in section 363(m) of the Bankruptcy Code, and accordingly, the reversal or
modification on appeal of the authorization provided herein to consummate the Sale and other
Transactions shall not alter, affect, limit, or otherwise impair the validity of the Sale or such other
Transactions (including the assumption, assignment and/or transfer of the Purchased Contracts), unless
26
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such authorization and consummation are duly stayed pending such appeal. The Purchaser is a good
faith purchaser within the meaning of section 363(m) of the Bankruptcy Code and, as such, is entitled
to, and hereby granted, the full rights, benefits, privileges and protections of section 363(m) of the
Bankruptcy Code.
Other Provisions
28.

The Purchaser is hereby authorized, in its discretion, in connection with consummation

of the Transactions to allocate the Purchased Assets, Assumed Liabilities, and Purchased Contracts
among its Affiliates, subsidiaries, designees, assignees, and/or successors in a manner as it, in its
discretion, deems appropriate and such Person shall be entitled to all of the rights, benefits, privileges
and protections of the Purchaser as are accorded to the Purchaser under this Sale Order, and the
Debtors shall, to the extent set forth in the Asset Purchase Agreement and Transaction Documents,
cooperate with and take all actions reasonably requested by Purchaser to effectuate any of the
foregoing. In the event that the Purchaser designates a Person to acquire any Purchased Assets (each a
“Purchaser Designee”), including, without limitation, any Purchased Contracts, then any reference to
the “Purchaser” in this Sale Order shall be deemed to be a reference to “the Purchaser and/or such
applicable Purchaser Designee,” unless the context requires otherwise. Upon the transfer of any
Purchased Asset or Purchased Contract to, or the assumption of any Assumed Liability by, a Purchaser
Designee, such Purchaser Designee shall be solely responsible for such Purchased Asset, Assumed
Liability, or Purchased Contract (including performance thereunder), as applicable.
29.

Nothing contained in any plan of reorganization or liquidation, or order of any type or

kind entered in (a) these Chapter 11 Cases, (b) any subsequent chapter 7 case into which any such
chapter 11 case may be converted, or (c) any related proceeding subsequent to entry of this Sale Order,
shall conflict with or derogate from the provisions of the Asset Purchase Agreement or the terms of
27
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this Sale Order. To the extent of any such conflict or derogation, the terms of this Sale Order shall
govern.
30.

Pursuant to Bankruptcy Rules 6004(h), 6006(d), 7062, and 9014, this Sale Order shall

not be stayed after the entry hereof, but shall be effective and enforceable immediately upon entry, and
the stays provided in Bankruptcy Rules 6004(h) and 6006(d) are hereby expressly waived and shall
not apply. Accordingly, the Debtors are authorized and empowered to close the Sale and other
Transactions immediately upon entry of this Sale Order.
31.

Nothing in this Sale Order shall modify or waive any closing conditions or termination

rights in Article IV of the Asset Purchase Agreement, and all such conditions and rights shall remain
in full force and effect in accordance with their terms.
32.

No bulk sales law or any similar law of any state or other jurisdiction applies in any

way to the Transactions. Accordingly, Purchaser shall not under any circumstances at any time be
held liable or responsible for any of the tax liabilities (of any type or nature whatsoever, however
arising, federal, state or local, including fines, penalties or interest or additions thereto) of any of the
Debtors, including as an alleged successor or otherwise, except as otherwise expressly set forth in the
Asset Purchase Agreement.
33.

Any payment or reimbursement obligations of the Debtors owed to the Purchaser

pursuant to the Asset Purchase Agreement or the Transaction Documents shall be paid in the manner
provided therein, without further notice to or order of this Court. Any such obligations shall constitute
allowed administrative claims against the Debtors with first priority administrative expense status
under sections 503(b) and 507(a)(2) of the Bankruptcy Code.
34.

The failure specifically to include any particular provision of the Asset Purchase

Agreement in this Sale Order shall not diminish or impair the effectiveness of such provision, it being
28
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the intent of this Court that the Asset Purchase Agreement be authorized and approved in its entirety.
35.

The Asset Purchase Agreement and Transaction Documents may be modified, amended

or supplemented in a writing signed by the parties thereto and in accordance with the terms thereof,
without further notice to or order of this Court; provided, however, that any such modification,
amendment or supplement shall not have a material adverse effect on the Debtors’ estates unless
approved by order of this Court. All such modifications, amendments and/or supplements, and all
Transaction Documents, not previously provided to the Creditors’ Committee shall be provided
promptly to the Creditors’ Committee, if appointed.
36.

This Court retains jurisdiction, pursuant to its statutory powers under 28 U.S.C.

§ 157(b), to, among other things, (i) interpret, implement, and enforce the terms and provisions of this
Sale Order, the Asset Purchase Agreement, the Transaction Documents, and any amendments thereto
and any waivers and consents given thereunder; (ii) compel delivery of the Purchased Assets to the
Purchaser; (iii) enforce the injunctions and limitations of liability set forth in this Sale Order; and (iv)
enter any orders under sections 363 and 365 of the Bankruptcy Code with respect to the Purchased
Contracts.
37.

All time periods set forth in this Sale Order shall be calculated in accordance with

Bankruptcy Rule 9006(a).
38.

The automatic stay provisions of section 362 of the Bankruptcy Code are vacated and

modified to the extent necessary to implement the provisions of this Sale Order and the terms and
conditions of the Asset Purchase Agreement and the Transaction Documents.
39.

The rules of construction set forth in section 1.3 of the Asset Purchase Agreement shall

apply to this Sale Order, mutatis mutandis.
40.

To the extent that this Sale Order is inconsistent with any prior order or pleading with
29
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respect to the Motion, the terms of this Sale Order shall govern.

To the extent there are any

inconsistencies between the terms of this Sale Order or the Bidding Procedures Order, on the one
hand, and the Asset Purchase Agreement or any Transaction Document, on the other hand, the terms
of this Sale Order and the Bidding Procedures Order shall govern, as applicable.
Dated: ________, 2015
Wilmington, Delaware
UNITED STATES BANKRUPTCY JUDGE
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
F-Squared Investment Management, LLC, et al.1

Debtors.

)
)
)
)
)
)
)
)
)

Chapter 11
Case No. 15-____________ (_____)
(Joint Administration Requested)
Re: Docket Nos.

ORDER (A) AUTHORIZING AND APPROVING (1) THE SALE OF
SUBSTANTIALLY ALL OF THE DEBTORS’ ASSETS
FREE AND CLEAR OF ALL LIENS, CLAIMS, ENCUMBRANCES
AND OTHER INTERESTS; AND (2) THE ASSUMPTION AND
ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS AND UNEXPIRED LEASES IN
CONNECTION THEREWITH; AND (B) GRANTING RELATED RELIEF
Upon consideration of the motion, dated July 8, 2015 (the “Motion”) of F-Squared Investment
Management, LLC and its subsidiaries, the debtors and debtors-in-possession (collectively, the
“Debtors”) in the above-captioned chapter 11 cases (the “Chapter 11 Cases”), pursuant to sections
105(a), 363, 365, and 503 of title 11 of the United States Code (the “Bankruptcy Code”) and Rules
2002, 6004, 6006, and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”),
for (i) entry of an order (the “Bidding Procedures Order”) (a) establishing bidding and auction
procedures (the “Bidding Procedures”) related to the sale of the Debtors’ assets (the “Sale”);
(b) approving bidding protections in connection therewith; (c) scheduling an auction (the “Auction”)
and a hearing for such Sale; (d) establishing certain notice procedures for determining cure amounts

1
The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are:
F-Squared Investment Management, LLC (9247), F-Squared Investments, Inc. (0788), F-Squared Retirement Solutions,
LLC (9247), F-Squared Alternative Investments, LLC (9247), F-Squared Solutions, LLC (9247), F-Squared Institutional
Advisors, LLC (9247), F-Squared Capital, LLC (5257), AlphaSector LLS GP 1, LLC (3342), and Active Index Solutions,
LLC (0788). The Debtors’ address is Wellesley Office Park, 80 William Street, Suite 400, Wellesley, Massachusetts
02481.
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for executory contracts and unexpired leases to be assumed and assigned in connection with such Sale
(the “Assumption and Assignment Procedures”); and (e) granting certain related relief; and (ii)
entry of an order (this “Sale Order”) (a) approving the Sale of the Debtors’ assets, free and clear of all
Interests (as defined below); (b) authorizing the assumption and assignment and/or transfer of certain
executory contracts and unexpired leases; and (c) granting certain related relief; after holding a hearing
on ____________ (the “Bidding Procedures Hearing”), this Court entered the Bidding Procedures
Order on ______________ [D.I. ______]; and the Auction having been [held on ____ OR cancelled
because no Qualified Bidders other than the Purchaser]; and Broadmeadow Capital, LLC (the
“Purchaser”) having been selected as the Winning Bidder; and upon the Purchaser and the Debtors
having entered into that certain Asset Purchase Agreement, dated as of July 3, 2015 (attached hereto as
Exhibit A, and as it may be amended, modified, or supplemented in accordance with the terms hereof
and thereof, the “Asset Purchase Agreement”);2 and this Court having conducted a hearing on the
Motion on ____________ (the “Sale Hearing”); and all parties in interest having been heard, or
having had the opportunity to be heard, regarding the Motion, the Asset Purchase Agreement, and this
Sale Order; and this Court having reviewed and considered the Motion and all objections thereto, and
the arguments of counsel made, and the evidence adduced, at the Bidding Procedures Hearing and the
Sale Hearing; and upon the entire record of the Bidding Procedures Hearing and the Sale Hearing, and
after due deliberation thereon, and good cause appearing therefor:

2

Capitalized terms used, but not otherwise defined, herein shall have the meaning ascribed to such terms in the
Asset Purchase Agreement or, if not defined therein, in the Motion.

2
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THE COURT HEREBY FINDS THAT:3
Jurisdiction, Final Order and Statutory Predicates
A. This Court has jurisdiction to hear and determine the Motion under 28 U.S.C. §§ 157 and
1334. This is a core proceeding under 28 U.S.C. § 157(b). Venue of these Chapter 11 Cases and the
Motion in this district is proper under 28 U.S.C. §§ 1408 and 1409.
B. This Sale Order constitutes a final order within the meaning of 28 U.S.C. § 158(a).
Notwithstanding Bankruptcy Rules 6004(h) and 6006(d), and to any extent necessary under
Bankruptcy Rule 9014 and Rule 54(b) of the Federal Rules of Civil Procedure, as made applicable by
Bankruptcy Rule 7054, this Court expressly finds that there is no just reason for delay in the
implementation of this Sale Order, and expressly directs entry of judgment as set forth herein.
C. The statutory predicates for the relief sought in the Motion are sections 105(a), 363, 365
and 503 of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, 6006 and 9014, and the applicable
Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the
District of Delaware (the “Local Rules”).
Notice of the Sale, Auction and the Cure Payments
D. Actual written notice of the Sale Hearing, the Auction, the Motion, the Sale, this Sale
Order, and/or the assumption, assignment and/or transfer of the Purchased Contracts, and a reasonable
opportunity to object or be heard with respect thereto and to the entry of this Sale Order has been
afforded to all creditors, known interested Persons and entities entitled to receive such notice,
including, but not limited to, the following parties: (i) Creditors’ Committee (if appointed); (ii) counsel
to the Purchaser;; (iii) the Office of the United States Trustee; (iv) all entities (or counsel therefor)

3

The findings and conclusions set forth herein constitute this Court’s findings of fact and conclusions of law
pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014. To the extent
that any of the following findings of fact constitute conclusions of law, they are adopted as such. To the extent any of the
following conclusions of law constitute findings of fact, they are adopted as such.

3
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known to have asserted any lien, charge, claim or encumbrance on the Purchased Assets or against any
of the Debtors; (v) all federal, state and local regulatory or taxing authorities which are reasonably
ascertainable by the Debtors to have a known interest in the Purchased Assets or a claim against any of
the Debtors; (vi) known non-debtor counterparties to any unexpired leases or executory contracts that
could potentially be assumed and assigned to the Winning Bidder; (vii) those parties who previously
executed NDAs as part of the sale process or expressed a bona fide interest in acquiring the Assets
since April 9, 2015; and (ix) those parties who have requested notice pursuant to Bankruptcy Rule
2002 (collectively, the “Actual Notice”).
E. The Debtors have published, or caused to be published, notice of the Sale, the Bidding
Procedures, the Stalking Horse APA, the time and place of the proposed Auction, the time and place
of the Sale Hearing and the time for filing an objection to the Motion (i) on the website maintained by
BMC Group, Inc., the Debtors’ claims and noticing agent appointed in these Chapter 11 Cases,
promptly after entry of the Bidding Procedures Order, and (ii) in the newspaper publication USA
Today (collectively, the “Publication Notice”). It would be impractical for the Debtors to notify all
persons who might assert that they have a claim against any of the Debtors, based on or arising from
past conduct, omissions or acts (whether alleged, known or proven) of the Debtors, in light of the
thousands of clients, clients of clients, investors or other persons who directly or indirectly had a
relationship with the Debtors and who may assert that they have been harmed by any such past
conduct, omissions or acts. Under such circumstances and pursuant to Section 102 of the Bankruptcy
Code, the Actual Notice and Publication Notice collectively constitute sufficient notice of this Sale
Order, the Sale, and the Sale Motion and sufficient opportunity to object to any of them, to all persons
or entities who at any time and for any reason may have had any relationship with any of the Debtors
or any claim whatsoever (whenever arising) against any of the Debtors, so as to legally bind all such
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persons and entities (including actual and potential creditors of all of the Debtors) to all of the
provisions of this Sale Order, including without limitation all provisions hereof that enjoin any and all
persons, entities and creditors from pursuing any claims against the Purchaser (under any successor
liability theory or otherwise) related to conduct, acts or omissions of any of the Debtors.
F. In accordance with the provisions of the Bidding Procedures Order, the Debtors have
served, or caused to be served, notice (the “Assumption and Assignment Notice”) upon all of the
Contract Notice Parties to the Purchased Contracts setting forth: (i) the contract(s) and/or lease(s) that
may be assumed by the Debtors and assigned to the Purchaser; (ii) the name and address of the
Contract Counterparty thereto; (iii) notice of the proposed effective date of the assignment (subject to
the right of the Debtors and/or the Purchaser to withdraw such request for assumption and assignment
of the Purchased Contract(s) prior to the Closing); (iv) the amount, if any, determined by the Debtors
to be necessary to be paid to cure and compensate for any existing default in accordance with sections
365(b) and 365(f)(2) of the Bankruptcy Code (the “Cure Amount”); and (v) the deadlines by which
any such Contract Counterparty must file an objection to the proposed assumption and assignment of
any Purchased Contract.
G. The service of such Assumption and Assignment Notice (i) was good, sufficient and
appropriate under the circumstances of these Chapter 11 Cases; (ii) provided such counterparties with
a full and fair opportunity to object to such assumption, assignment, or transfer and to the proposed
Cure Amount set forth in the Assumption and Assignment Notice; and (iii) was in compliance with the
Bidding Procedures Order and applicable provisions of the Bankruptcy Rules and Local Rules.
Accordingly, no other or further notice need be given in connection with such assumption, assignment,
or transfer or with respect to the amount of Cure Payments.
H. As evidenced by the affidavits of service previously filed with this Court and as approved
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under the Bidding Procedures Order: (i) due, proper, timely, adequate and sufficient notice of the
Motion, the Auction, the Sale Hearing, the assumption and assignment of the Purchased Contracts, the
entry of this Sale Order, and the Sale has been provided to all parties-in-interest, including without
limitation any and all known, unknown, actual or potential creditors of the Debtors; (ii) such notice
was, and is, good, sufficient and appropriate under the circumstances of these Chapter 11 Cases,
provided a fair and reasonable opportunity for parties-in-interest to object, and to be heard, with
respect thereto, and was provided in accordance with sections 102(1), 363 and 365 of the Bankruptcy
Code, Bankruptcy Rules 2002, 6004, 6006, 9006, 9007 and 9014, and the applicable Local Rules; and
(iii) no other or further notice of with respect to such matters is necessary or shall be required.
Business Judgment
I. The Debtors have demonstrated good, sufficient and sound business purposes and
justifications for, and compelling circumstances to promptly consummate, the Sale and other
transactions contemplated by the Asset Purchase Agreement and the related transaction documents
(collectively, the “Transaction Documents”), including, without limitation, the assumption,
assignment, and/or transfer of the Purchased Contracts (collectively, the “Transactions”) pursuant to
sections 363 and 365 of the Bankruptcy Code, prior to and outside of a plan of reorganization, and
such action is an appropriate exercise of the Debtors’ business judgment and in the best interests of the
Debtors, their estates, and their creditors. Such business reasons include, but are not limited to, the
facts that: (i) there is a risk of depreciation of the value of the Purchased Assets if the Sale is not
consummated promptly; (ii) the Asset Purchase Agreement constitutes the highest or otherwise best
offer for the Purchased Assets; (iii) the Asset Purchase Agreement and the Closing will present the
best opportunity to realize the value of the Debtors on a going concern basis and avoid decline and
devaluation of the Debtors’ business; and (iv) unless the Sale is concluded expeditiously as provided
6
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for in this Sale Order and pursuant to the Asset Purchase Agreement, potential stakeholder recoveries
may be substantially diminished.
Good Faith of the Purchaser; No Collusion
J. The Purchaser is not an insider (as that term is defined in section 101(31) of the
Bankruptcy Code) of any of the Debtors.
K. The Purchaser is purchasing the Purchased Assets in good faith, and is a good faith
purchaser within the meaning of section 363(m) of the Bankruptcy Code, and is therefore entitled to,
and granted pursuant to paragraph 28 below, the full rights, benefits, privileges, and protections of that
provision, and has otherwise proceeded in good faith in all respects in connection with the
Transactions in that, inter alia: (i) the Purchaser recognized that the Debtors were free to deal with any
other party interested in acquiring the Purchased Assets; (ii) the Purchaser complied with the
provisions in the Bidding Procedures Order; (iii) the Purchaser agreed to subject its bid to the
competitive bidding procedures set forth in the Bidding Procedures Order; (iv) all payments to be
made by the Purchaser and other agreements or arrangements entered into by the Purchaser in
connection with the Sale have been disclosed; (v) the Purchaser has not violated section 363(n) of the
Bankruptcy Code by any action or inaction; (vi) no common identity of directors or controlling
stockholders exists between the Purchaser, on the one hand, and the Debtors, on the other hand; and
(vii) the negotiation and execution of the Asset Purchase Agreement and Transaction Documents were
at arms’ length and in good faith.
L. Neither the Debtors nor the Purchaser, nor any of their respective Representatives, has
engaged in any conduct that would cause or permit the Asset Purchase Agreement or any of the
Transaction Documents, or the consummation of the Transaction, to be avoidable or avoided, or for
costs or damages to be imposed, under section 363(n) of the Bankruptcy Code, or has acted in bad
7
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faith or in any improper or collusive manner with any Person in connection therewith.
Highest or Otherwise Best Offer
M. In accordance with the Bidding Procedures Order, the Asset Purchase Agreement was
deemed a Qualified Bid and the Purchaser was eligible to participate at the Auction.
N. The Debtors conducted an auction process in accordance with, and has otherwise complied
in all material respects with, the Bidding Procedures Order. The auction process set forth in the
Bidding Procedures Order afforded a full, fair and reasonable opportunity for any Person or entity to
make a higher or otherwise better offer to purchase the Purchased Assets. The Auction was duly
noticed and conducted in a non-collusive, fair and good faith manner and a reasonable opportunity has
been given to any interested party to make a higher or otherwise better offer for the Purchased Assets.
O. The Asset Purchase Agreement constitutes the highest or otherwise best offer for the
Purchased Assets, and will provide a greater recovery for the Debtors’ estates than would be provided
by any other available alternative. The Debtors’ determination that the Asset Purchase Agreement
constitutes the highest or otherwise best offer for the Purchased Assets constitutes a valid and sound
exercise of the Debtors’ business judgment.
P. The Asset Purchase Agreement represents a fair and reasonable offer to purchase the
Purchased Assets under the circumstances of these Chapter 11 Cases.
Q. Approval of the Motion and the Asset Purchase Agreement, and the prompt consummation
of the Transactions contemplated thereby, is in the best interests of the Debtors, their creditors, their
estates and other parties-in-interest.
No Fraudulent Transfer; Not a Successor
R. The Asset Purchase Agreement and Transaction Documents were not entered into, and the
Transactions are not being consummated, for the purpose of hindering, delaying or defrauding
8
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creditors of the Debtors under applicable Law, and none of the Parties to the Asset Purchase
Agreement or any of the Transaction Documents are consummating the Transactions with any
fraudulent or otherwise improper purpose. The Purchase Price for the Purchased Assets constitutes (i)
reasonably equivalent value under the Bankruptcy Code and the Uniform Fraudulent Transfer Act, (ii)
fair consideration under the Uniform Fraudulent Conveyance Act, and (iii) reasonably equivalent
value, fair consideration, and fair value under any other applicable Laws of the United States, any
state, territory or possession or the District of Columbia.
S. Except as expressly set forth in the Asset Purchase Agreement with respect to the Assumed
Liabilities and the Permitted Exceptions (except such Permitted Exceptions that are released at or prior
to Closing), the Purchaser shall have no liability, responsibility, or obligations of any kind or nature
whatsoever for any Interest (as defined below) of or against the Debtors, or otherwise related to the
Purchased Assets, by reason of the transfer of the Purchased Assets to the Purchaser. The Purchaser
shall not at any time be deemed, as a result of any action taken in connection with the Transactions, to:
(1) be a successor (or other such similarly situated party) to the Debtors (other than with respect to the
Assumed Liabilities and the Permitted Exceptions (except such Permitted Exceptions that are released
at or prior to Closing) as expressly stated in the Asset Purchase Agreement) for any reason
whatsoever; or (2) have, de facto or otherwise, merged or consolidated with or into the Debtors. The
Purchaser is not acquiring or assuming any Interest, except as expressly set forth in the Asset Purchase
Agreement with respect to the Assumed Liabilities and the Permitted Exceptions (except such
Permitted Exceptions that are released at or prior to Closing).
Validity of Transfer
T. Subject to the entry of this Sale Order, the Debtors have full corporate power and authority
(i) to perform all of their obligations under the Asset Purchase Agreement and the Transaction
9
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Documents, and the Debtors’ prior execution and delivery thereof and performance thereunder, is
hereby ratified, approved and ordered in full, and (ii) to consummate the Transactions. The Asset
Purchase Agreement and Transaction Documents, and the Transactions contemplated thereby, have
been duly and validly authorized by the Debtors by all necessary corporate action.

No further

consents or approvals are required for the Debtors to consummate the Transactions or otherwise
perform their obligations under the Asset Purchase Agreement or the Transaction Documents, except
in each case as otherwise expressly set forth in the Asset Purchase Agreement or applicable
Transaction Documents.
U. As of the Closing Date, the transfer of the Purchased Assets to the Purchaser, including,
without limitation, the assumption, assignment and transfer of the Purchased Contracts, will be a legal,
valid, and effective transfer thereof, and vests the Purchaser with all right, title, and interest of the
Debtors in and to the Purchased Assets, free and clear of all Interests accruing or arising any time prior
to the Closing Date, except as expressly set forth in the Asset Purchase Agreement with respect to the
Assumed Liabilities and the Permitted Exceptions (except such Permitted Exceptions that are released
at or prior to Closing).
Section 363(b)(1) is Satisfied
V.

The Transactions pursuant to the Asset Purchase Agreement, Transaction Documents

and this Sale Order are consistent with the provisions of section 363(b)(1) of the Bankruptcy Code.
Additionally, (i) the privacy policy given to consumers does not prohibit the Sale contemplated under
the Asset Purchase Agreement, and (ii) the Sale is consistent with the privacy policy given by the
Debtors to the consumers.
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Section 363(f) Is Satisfied
W. The Purchaser would not have entered into the Asset Purchase Agreement and would not
consummate the transactions contemplated thereby if the Sale of the Purchased Assets, including the
assumption, assignment and transfer of the Purchased Contracts, to the Purchaser were not free and
clear of all Interests of any kind or nature whatsoever (except as expressly set forth in the Asset
Purchase Agreement with respect to the Assumed Liabilities and the Permitted Exceptions (except
such Permitted Exceptions that are released at or prior to Closing)), or if the Purchaser, or any of its
Affiliates or subsidiaries, or any of its Representatives, would, or in the future could, be liable for any
of such Interests (except as expressly set forth in the Asset Purchase Agreement with respect to the
Assumed Liabilities and the Permitted Exceptions (except such Permitted Exceptions that are released
at or prior to Closing)).
X. The Debtors may sell or otherwise transfer the Purchased Assets free and clear of all
Interests because, in each case, one or more of the standards set forth in section 363(f)(1)–(5) of the
Bankruptcy Code has been satisfied. Those holders of Interests against the Debtors, their estates or
any of the Purchased Assets who did not object, or who withdrew their objections, to the Sale or the
Motion are deemed to have consented thereto pursuant to section 363(f)(2) of the Bankruptcy Code.
Those holders of such Interests who did object fall within one or more of the other subsections of
section 363(f) of the Bankruptcy Code and are adequately protected by having their Interests, if any,
attach to the proceeds of the Sale ultimately attributable to the Purchased Assets in which such creditor
alleges or asserts an Interest, in the same order of priority, with the same validity, force and effect, that
such creditor had immediately prior to consummation of the Sale, subject to any claims and defenses
the Debtors and their estates may possess with respect thereto.
Y. As used in this Sale Order, the term “Interest” includes, in addition to the types of claims
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described in paragraph X below, all claims or interests of every type or nature whatsoever, including
without limitation all of the following, in each case to the extent against or with respect to the Debtors
or in, on, or against or with respect to any of the Purchased Assets: liens (as defined in section
101(37) of the Bankruptcy Code, and whether consensual, statutory, possessory, judicial or otherwise);
claims (as defined in section 101(5) of the Bankruptcy Code); debts (as defined in section 101(12) of
the Bankruptcy Code); encumbrances, obligations, Liabilities, demands, guarantees, actions, suits,
defenses, deposits, credits, allowances, options, rights, restrictions, limitations, contractual
commitments, rights of first refusal, rights of setoff or recoupment, or interests of any kind or nature
whatsoever, whether known or unknown, legal or equitable, matured or unmatured, contingent or
noncontingent, liquidated or unliquidated, asserted or unasserted, whether arising prior to or
subsequent to the commencement of these Chapter 11 Cases, whether imposed by agreement,
understanding, Law, equity or otherwise, including, but not limited to, (i) Interests that purport to give
to any Person a right or option to effect a setoff against or any forfeiture, modification or termination
of the Debtors’ interests in the Purchased Assets, or any similar rights; (ii) Interests arising under all
mortgages, deeds of trust, security interests, conditional sale or other title retention agreements,
pledges, liens, judgments, demands, encumbrances, rights of first refusal or charges of any kind or
nature; (iii) Interests that are or constitute, or that arise in connection with or with respect to, any
Excluded Liability; (iv) Interests that arise from or in connection with any bulk sales or similar law;
(v) all asserted ownership rights in or title to any of the Purchased Assets; and (vi) Interests arising
under or in connection with any acts, or failures to act, of any of the Debtors or any of the Debtors’
predecessors, Affiliates, or subsidiaries, or any of their respective Representatives, including, but not
limited to, Interests arising under any doctrines of successor, transferee, or vicarious liability, violation
of applicable securities laws or regulations, breach of fiduciary duty, or aiding or abetting breach of
12
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fiduciary duty, or any similar theories under applicable Law or otherwise.
Z. Except as expressly set forth in the Asset Purchase Agreement with respect to the Assumed
Liabilities and the Permitted Exceptions (except such Permitted Exceptions that are released at or prior
to Closing), and without limiting the nature or scope of paragraph Y above, the transfer of the
Purchased Assets, including the assumption, assignment and/or transfer of the Purchased Contracts, to
the Purchaser will not subject the Purchaser, or its Affiliates or subsidiaries, or any of their respective
Representatives to, or subject any Purchased Asset to or provide recourse for, any Liability or
encumbrance whatsoever with respect to the operation or condition of the Business or any of the
Purchased Assets prior to the Closing or with respect to any facts, acts, actions, omissions,
circumstances or conditions existing, occurring or accruing with respect thereto prior to the Closing
Date, including, without limitation, any Liability or encumbrance arising from any of the following:
(i) any employment or labor agreements, consulting agreements, severance arrangements, change in
control agreements or other similar agreements to which the Debtors are or were a party; (ii) any
pension, welfare, compensation or other employee benefit plans, agreements, practices, and programs,
including without limitation, any pension plan of the Debtors; (iii) the cessation of the Debtors’
operations, dismissal of employees, or termination of employment or labor agreements or pension,
welfare, compensation or other employee benefit plans, agreements, practices and programs and any
obligations with respect thereto that arise from the Employee Retirement Income Security Act of
1974, the Fair Labor Standard Act, Title VII of the Civil rights Act of 1964, the Age Discrimination
and Employment Act of 1967, the Americans with Disabilities Act of 1990, the Federal Rehabilitation
Act of 1973, the National Labor Relations Act, the Consolidated Omnibus Budget Reconciliation Act
of 1985 or the Worker Adjustment and Retraining Notification Act; (iv) workmen’s compensation,
occupational disease or unemployment or temporary disability insurance claims; (v) environment
13
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liabilities, debts, claims or obligations which may be asserted on any basis, including, without
limitation, under the Comprehensive Environmental Response, Compensation and Liability Act or any
Environmental Laws; (vi) products liability or warranties, (vii) any bulk sales or similar law; (viii) any
litigation by or against the Debtors; and (ix) the Laws of the United States, any state, territory or
possession thereof, or the District of Columbia, based, in whole or in part, directly or indirectly, in any
theory of law or equity, including, without limitation, any theory of antitrust, products liability, or
successor, vicarious or transferee liability.

For the avoidance of doubt, the Liabilities and

encumbrances set forth in this paragraph are included in the defined term “Interests” for all purposes
of this Sale Order.
Assumption, Assignment and/or Transfer of the Purchased Contracts
AA.

The assumption, assignment and/or transfer of the Purchased Contracts to the

Purchaser pursuant to the terms of this Sale Order is integral to the Asset Purchase Agreement and is
in the best interests of the Debtors and their estates, creditors and other parties in interest, and
represents the reasonable exercise of sound and prudent business judgment by the Debtors.
BB.

To the extent necessary or required by applicable Law, the Debtors or Purchaser, as

applicable, has or will have as of the Closing Date: (i) cured, or provided adequate assurance of cure,
of any default existing prior to the Closing Date with respect to the Purchased Contracts, within the
meaning of sections 365(b)(1)(A) and 365(f)(2)(A) of the Bankruptcy Code, and (ii) provided
compensation, or adequate assurance of compensation, to any party for any actual pecuniary loss to
such party resulting from such default, within the meaning of section 365(b)(1)(B) of the Bankruptcy
Code. The respective amounts set forth on Exhibit B hereto (subject to the adjustments that may be
made as expressly noted on Exhibit B hereto) are the sole amounts necessary under sections
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365(b)(1)(A) and 365(f)(2)(A) of the Bankruptcy Code to cure all such monetary defaults and pay all
actual or potential pecuniary losses under the Purchased Contracts.
CC.

The promise of the Purchaser to perform the obligations first arising under the

Purchased Contracts after their assumption and assignment to the Purchaser constitutes adequate
assurance of future performance within the meaning of sections 365(b)(1)(C) and 365(f)(2)(B) of the
Bankruptcy Code to the extent that any such assurance is required and not waived by the
counterparties to such Purchased Contracts. Any objections to the foregoing, the determination of any
Cure Amount, or otherwise related to or in connection with the assumption, assignment or transfer of
any of the Purchased Contracts to the Purchaser are hereby overruled on the merits or otherwise
treated as set forth in paragraph 3 below. Those non-Debtor parties to Purchased Contracts who did
not object to the assumption, assignment or transfer of their applicable Purchased Contract, or to their
applicable Cure Amount, are deemed to have consented thereto for all purposes of this Sale Order.
Compelling Circumstances for an Immediate Sale
DD.

Time is of the essence in consummating the Sale pursuant to the Asset Purchase

Agreement. Accordingly, there is cause to lift the stay contemplated by Bankruptcy Rules 6004 and
6006 with regards to the Transactions contemplated by this Sale Order, the Asset Purchase Agreement
and the Transaction Documents.
EE. Given all of the circumstances of these Chapter 11 Cases and the adequacy and fair value
of the Purchase Price under the Asset Purchase Agreement, the proposed transfer of the Purchased
Assets to the Purchaser constitutes a reasonable and sound exercise of the Debtors’ business judgment,
is in the best interests of the Debtors, their estate, and their creditors, and should be approved.
FF. The consummation of the Transactions is legal, valid and properly authorized under all
applicable provisions of the Bankruptcy Code, including, without limitation, sections 105, 363 and
15
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365 of the Bankruptcy Code, and all of the applicable requirements of such sections have been
complied with in respect of the Transactions.
GG.

The Sale does not constitute a de facto plan of reorganization or liquidation or an

element of such a plan for the Debtors, as it does not and does not propose to: (i) impair or restructure
existing debt of, or equity interests in, the Debtors; (ii) impair or circumvent voting rights with respect
to any future plan proposed by the Debtors; (iii) circumvent chapter 11 plan safeguards, such as those
set forth in sections 1125 and 1129 of the Bankruptcy Code; or (iv) classify claims or equity interests,
compromise controversies or extend debt maturities.
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED
THAT:
General Provisions
1.

The Motion, and the relief requested therein, is granted and approved, and the

Transactions contemplated thereby and by the Asset Purchase Agreement and Transaction Documents
are approved, in each case as set forth in this Sale Order and on the record.
2.

This Court’s findings of fact and conclusions of law set forth in the Bidding Procedures

Order and hereinabove are incorporated herein by reference.
3.

All objections to the Motion or the relief requested therein that have not been

withdrawn, waived, resolved, or otherwise settled as set forth herein, as announced to this Court at the
Sale Hearing or by stipulation filed with this Court, and all reservations of rights included therein, are
hereby denied and overruled on the merits.
Approval of Asset Purchase Agreement; Binding Nature
4.

The Asset Purchase Agreement and the Transaction Documents, and all of the terms

and conditions thereof, are hereby approved as set forth herein.
16
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The consideration provided by the Purchaser for the Purchased Assets under the Asset

Purchase Agreement is fair and reasonable and shall be deemed for all purposes to constitute
reasonably equivalent value, fair value, and fair consideration under the Bankruptcy Code and any
other applicable Law, and the Transactions may not be avoided, or costs or damages imposed or
awarded, under section 363(n) or any other provision of the Bankruptcy Code. In accordance with the
terms of section 3.1(b) of the Asset Purchase Agreement, the Purchaser is authorized to reduce the
Closing Payment subject to the determinations set forth therein.
6.

Pursuant to sections 363 and 365 of the Bankruptcy Code, the Debtors are authorized

and empowered to and shall take any and all actions necessary or appropriate to (a) consummate the
Sale and the other Transactions pursuant to and in accordance with the terms and conditions of the
Asset Purchase Agreement and the Transaction Documents, and (b) execute and deliver, perform
under, consummate, implement, and take any and all other acts or actions as may be reasonably
necessary or appropriate to the performance of its obligations as contemplated by the Asset Purchase
Agreement and the Transaction Documents, in each case without further notice to or order of this
Court. The Transactions authorized herein shall be of full force and effect, regardless of the Debtors’
lack or purported lack of good standing in any jurisdiction in which the Debtors are formed or
authorized to transact business.
7.

This Sale Order shall be binding in all respects upon the Debtors, their estates, all

creditors, all holders of equity interests in the Debtors, all holders of any and all claim(s) of every type
or nature (whether known or unknown, matured or unmatured) against the Debtors (including without
limitation all “claims” as defined in Section 101(5) of the Bankruptcy Code and all “Claims” as
defined in the Motion), all persons or entities who at any time had any relationship directly or
indirectly with any of the Debtors in any capacity (including as a client, creditor, investor, platform or
17
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otherwise), all local, state and federal governmental entities (including without limitation the
Securities and Exchange Commission, the Internal Revenue Service and all local and state taxing
authorities), any and all holders of any Interests against, in or on all or any portion of the Purchased
Assets or against any of the Debtors, all non-Debtor parties to the Purchased Contracts, the Purchaser
and all successors and assigns of the foregoing, including, without limitation, any trustee, if any,
subsequently appointed in these Chapter 11 Cases or upon a conversion to chapter 7 under the
Bankruptcy Code of these Chapter 11 Cases. The Debtors shall take any and all actions requested by
the Purchaser to preserve and maintain the value of the Purchased Assets.
Transfer of Purchased Assets Free and Clear of Interests; Injunction
8.

Pursuant to sections 105(a), 363(b), 363(f), 365(b) and 365(f) of the Bankruptcy Code,

the Debtors are authorized and directed to transfer the Purchased Assets, including but not limited to
the Purchased Contracts, to the Purchaser on the Closing Date in accordance with the Asset Purchase
Agreement and Transaction Documents.

Upon and as of the Closing Date, such transfer shall

constitute a legal, valid, binding and effective transfer of such Purchased Assets and the Purchaser
shall take title to and possession of such Purchased Assets free and clear of all Interests (except as
expressly set forth in the Asset Purchase Agreement with respect to the Permitted Exceptions (except
such Permitted Exceptions that are released at or prior to Closing) and Assumed Liabilities).
9.

All such Interests shall attach solely to the proceeds of the Sale with the same validity,

priority, force and effect that they now have as against the Purchased Assets, subject to any claims and
defenses the Debtors and their estates may possess with respect thereto. This Sale Order shall be
effective as a determination that, on and as of the Closing, all Interests of any kind or nature
whatsoever (except as expressly set forth in the Asset Purchase Agreement with respect to the
Assumed Liabilities and the Permitted Exceptions (except such Permitted Exceptions that are released
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at or prior to Closing)) have been unconditionally released, discharged and terminated in, on or against
the Purchased Assets and against Purchaser. The provisions of this Sale Order authorizing and
approving the transfer of the Purchased Assets free and clear of Interests shall be self-executing, and
neither the Debtors nor the Purchaser shall be required to execute or file releases, termination
statements, assignments, consents, or other instruments in order to effectuate, consummate and
implement the provisions of this Sale Order.
10.

Except as expressly permitted by the Asset Purchase Agreement or this Sale Order, all

Persons and entities holding Interests (other than the Assumed Liabilities and the Permitted
Exceptions (except such Permitted Exceptions that are released at or prior to Closing)) are hereby
forever barred, estopped and permanently enjoined from asserting their respective Interests against the
Purchaser, any of its respective Affiliates and subsidiaries, and any of their respective Representatives,
and each of their respective property and assets, including, without limitation, the Purchased Assets.
On and after the Closing Date, the Purchaser shall be authorized to execute and file such documents,
and to take all other actions as may be necessary, on behalf of each holder of an Interest to release,
discharge and terminate such Interests in, on and against the Purchased Assets as provided for herein,
as such Interests may have been recorded or may otherwise exist. On and after the Closing Date, and
without limiting the foregoing, the Purchaser shall be authorized to file termination statements or lien
terminations in any required jurisdiction to remove any record, notice filing, or financing statement
recorded to attach, perfect or otherwise notice any Interest that is extinguished or otherwise released
pursuant to this Sale Order. This Sale Order constitutes authorization under all applicable jurisdictions
and versions of the Uniform Commercial Code for the Purchaser to file UCC termination statements
with respect to all security interests in or liens on the Purchased Assets.
11.

On and after the Closing, the Persons holding an Interest (other than a Permitted
19
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Exception or an Assumed Liability) shall execute such documents and take all other actions as may be
reasonably necessary to release their respective Interests in the Purchased Assets, as such Interests
may have been recorded or otherwise filed. The Purchaser may, but shall not be required to, file a
certified copy of this Sale Order in any filing or recording office in any federal, state, county or other
jurisdiction in which the Debtors are incorporated or have real or personal property, or with any other
appropriate clerk or recorded with any other appropriate recorder, and such filing or recording shall be
accepted and shall be sufficient to release, discharge and terminate any of the Interests as set forth in
this Sale Order as of the Closing Date. All persons and entities that are in possession of any portion of
the Purchased Assets on the Closing Date shall promptly surrender possession thereof to the Purchaser
at the Closing.
12.

The transfer of the Purchased Assets to the Purchaser pursuant to the Asset Purchase

Agreement and Transaction Documents does not require any consents other than specifically provided
for in the Asset Purchase Agreement, and to the extent that any party could have asserted a consent
right, its failure to do so prior to the entry of this Sale Order is hereby held to be a waiver of such
right.
13.

This Sale Order is and shall be binding upon and govern the acts of all Persons and

entities (including, without limitation, all filing agents, filing officers, title agents, title companies,
recorders of mortgages, recorders of deeds, registrars of deeds, administrative agencies, governmental
departments, and secretaries of state, federal and local officials) who may be required by operation of
law, the duties of their office, or contract to accept, file, register or otherwise record or release any
documents or instruments, or who may be required to report or insure any title or state of title in or to
any lease. Each of the foregoing Persons and entities shall accept for filing any and all of the
documents and instruments necessary and appropriate to release, discharge and terminate any of the
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Interests or to otherwise consummate the Transactions contemplated by this Sale Order, the Asset
Purchase Agreement or any Transaction Document.
Purchased Contracts; Cure Payments
14.

Pursuant to sections 105(a), 363 and 365 of the Bankruptcy Code, and subject to and

conditioned upon the Closing Date, the Debtors’ assumption, and assignment and/or transfer to the
Purchaser, of the Purchased Contracts are hereby authorized and approved in full subject to the terms
set forth below. The Purchaser shall, on or prior to the Closing, pay the Cure Amounts (or reserve the
Alleged Cure Claim as set forth below). To the extent the Debtors are responsible for any Cure
Amount pursuant to the terms of the Asset Purchase Agreement or Transaction Documents, the
Purchaser may, upon prior written notice to the Debtors and in its sole discretion, (i) pay such
amount(s) on behalf of the Debtors, in which case the Debtors shall have no further responsibility
therefor, and (ii) offset such amount(s) against any amount(s) Purchaser may owe the Debtors
(including by deducting such amounts, at the Closing, from the Purchase Price or, without duplication,
recovering such amounts from the Closing Payment); provided, however, that to the extent the Debtors
object to any Cure Amount, this Court shall retain jurisdiction over such dispute.
15.

Upon and as of the Closing, the Debtors are authorized and empowered to, and shall,

assume, assign and/or transfer each of the Purchased Contracts to the Purchaser free and clear of all
Interests (except as expressly set forth in the Asset Purchase Agreement with respect to the Assumed
Liabilities and the Permitted Exceptions (except such Permitted Exceptions that are released at or prior
to Closing)). The payment of the applicable Cure Amounts (if any), or the reservation by the Debtors
or Purchaser, as applicable, of an amount of cash that is equal to the lesser of (i) the amount of any
cure or other compensation asserted by the applicable Contract Counterparty as required under section
365 of the Bankruptcy Code or (ii) the amount approved by order of this Court to reserve for such
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payment (such lesser amount, the “Alleged Cure Claim”) shall, pursuant to section 365 of the
Bankruptcy Code and other applicable Law, (a) effect a cure, or provide adequate assurance of cure, of
all defaults existing thereunder as of the Closing Date and (b) compensate, or provide adequate
assurance of compensation, for any actual pecuniary loss to such non-Debtor party resulting from such
default. Accordingly, on and as of the Closing Date, other than such payment or reservation, such
non-Debtor party shall be forever barred from objecting to the Cure Amount and from asserting any
additional cure or other amounts with respect to such Purchased Contract against the Debtors, the
Purchaser, such other Winning Bidder, or any other party, and no such parties shall have any further
liabilities or obligations to the non-Debtor parties to the Purchased Contracts, and the non-Debtor
parties to the Purchased Contracts shall be forever enjoined and barred from seeking any additional
amounts or claims (as defined in section 101(5) of the Bankruptcy Code) that arose, accrued or were
incurred at any time on or prior to the Closing Date on account of the Debtors’ cure or compensation
obligations arising under section 365 of the Bankruptcy Code. The Purchaser has provided adequate
assurance of future performance under the relevant Purchased Contracts within the meaning of section
365(f) of the Bankruptcy Code.
16.

To the extent any provision in any Purchased Contract assumed or assumed and

assigned (as applicable) pursuant to this Sale Order (including, without limitation, any “change of
control” provision) (a) prohibits, restricts or conditions, or purports to prohibit, restrict or condition,
assumption or assignment, or (b) is modified, breached or terminated, or deemed modified, breached
or terminated by any of the following: (i) the commencement of these Chapter 11 Cases, (ii) the
insolvency or financial condition of the Debtors at any time before the closing of these Chapter 11
Cases, (iii) the Debtors’ assumption or assumption and assignment (as applicable) of such Purchased
Contract, or (iv) the consummation of the Transactions, then such provision shall be deemed modified
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so as to not entitle any non-Debtor party thereto to prohibit, restrict or condition assumption or
assignment, to modify or terminate such Purchased Contract, or to exercise any other default-related
rights or remedies with respect thereto, including, without limitation, any such provision that purports
to allow the non-Debtor party thereto to recapture such Purchased Contracts, impose any penalty
thereunder, condition any renewal or extension thereof, impose any rent acceleration or assignment
fee, or increase or otherwise impose any other fees or other charges in connection therewith. All such
provisions constitute unenforceable anti-assignment provisions and are held to be void and of no force
and effect pursuant to sections 365(b), 365(e) and 365(f) of the Bankruptcy Code.
17.

All requirements and conditions under sections 363 and 365 of the Bankruptcy Code

for the assumption by the Debtors and assignment to the Purchaser of the Purchased Contracts have
been satisfied. Upon the Closing, in accordance with sections 363 and 365 of the Bankruptcy Code,
the Purchaser shall be fully and irrevocably vested with all right, title and interest of the Debtors in
and under the Purchased Contracts, and each Purchased Contract shall be fully enforceable by the
Purchaser in accordance with its respective terms and conditions, except as limited or modified by the
provisions of this Sale Order. Upon and as of the Closing, the Purchaser shall be deemed to be
substituted for the Debtors as a party to the applicable Purchased Contracts and, accordingly, the
Debtors shall be relieved, pursuant to section 365(k) of the Bankruptcy Code, from any further
liability under the Purchased Contracts.
18.

Upon the payment of the applicable Cure Amount or reservation of the Alleged Cure

Claim, if any, the Purchased Contracts will remain in full force and effect, and no default shall exist,
or be deemed to exist, under the Purchased Contracts as of the Closing Date nor shall there exist, or be
deemed to exist, any event or condition which, with the passage of time or giving of notice, or both,
would constitute such a default.
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Notwithstanding anything to the contrary set forth herein, those Purchased Contracts

that require AUA Consent (as defined in the Asset Purchase Agreement), shall not be assumed and
assigned to the Purchaser until the Debtors have obtained such AUA Consent (including any Negative
Consents).

Further, notwithstanding anything to the contrary set forth herein, if the Debtors fail to

obtain any AUA Consent then such Purchased Contract shall not be assumed by the Debtors and
assigned to the Purchaser.
20.

With respect to any Contract which is not a Purchased Contract on the Closing Date

and provided such Contract has not been rejected by Debtors after the Closing Date pursuant to section
365 of the Bankruptcy Code, upon written notice(s) from the Purchaser to the Debtors given at any
time after the Closing Date, the Debtors are hereby authorized to take all actions reasonably necessary
to assume and assign to the Purchaser pursuant to section 365 of the Bankruptcy Code any such
Contract(s) as set forth in such notice(s); provided that any Cure Amount applicable thereto shall be
satisfied solely by the Purchaser without any deduct, credit or setoff of the Purchase Price except as
otherwise set forth in the Asset Purchase Agreement. Notwithstanding anything in this Sale Order to
the contrary, on the date any such Contract is assumed and assigned to Purchaser such Contract shall
thereafter be deemed a Purchased Asset for all purposes under this Sale Order and the Asset Purchase
Agreement.
21.

All Contract Counterparties to the Purchased Contracts shall be deemed to have

consented to such assumption and assignment under section 365(c)(1)(B) of the Bankruptcy Code and
the Purchaser shall enjoy all of the Debtors’ rights, benefits and privileges under each such Purchased
Contract as of the applicable date of assumption and assignment without the necessity to obtain any
non-Debtor parties’ written consent to the assumption or assignment thereof.
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Nothing in this Sale Order, the Motion, or in any notice or any other document is or

shall be deemed an admission by the Debtors that any Purchased Contract is an executory contract or
unexpired lease under section 365 of the Bankruptcy Code.
23.

The failure of the Debtors or the Purchaser to enforce at any time one or more terms or

conditions of any Purchased Contract shall not be a waiver of such terms or conditions, or of its
respective rights to enforce every term and condition of the Purchased Contracts.
Additional Injunction; No Successor Liability
24.

Effective upon the Closing Date and except as expressly set forth in the Asset Purchase

Agreement with respect to the Assumed Liabilities and the Permitted Exceptions (except such
Permitted Exceptions that are released at or prior to Closing), all Persons and entities are forever
prohibited and permanently enjoined from (i) commencing or continuing in any manner any action or
other proceeding, the employment of process, or any act (whether in law or equity, in any judicial,
administrative, arbitral or other proceeding), to collect, recover or offset any Interest; (ii) enforcing,
attaching, collecting or recovering in any manner any judgment, award, decree or order with respect to
an Interest; (iii) creating, perfecting or enforcing any Interest; or (iv) asserting any setoff, right of
subrogation or recoupment of any kind with respect to an Interest, in each case as against the
Purchaser, any of its Affiliates or subsidiaries, or any of their respective Representatives, or any of
their respective property or assets, including the Purchased Assets.
25.

The Transactions contemplated by the Asset Purchase Agreement and the Transaction

Documents do not cause there to be, and there is not (i) a consolidation, merger, or de facto merger of
the Purchaser, on the one hand, with or into the Debtors or the Debtors’ estates, on the other hand, or
vice versa; (ii) a substantial continuity between the Purchaser, on the one hand, and the Debtors or the
Debtors’ estates, on the other hand; (iii) a common identity between the Purchaser, on the one hand,
25
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and the Debtors or the Debtors’ estates, on the other hand; or (iv) a mere continuation of the Debtors
or their estates, on the one hand, with the Purchaser, on the other hand.
26.

Except as expressly set forth in the Asset Purchase Agreement with respect to the

Assumed Liabilities and the Permitted Exceptions (except such Permitted Exceptions that are released
at or prior to Closing), the transfer of the Purchased Assets, including, without limitation, the
assumption, assignment and transfer of any Purchased Contract, to the Purchaser shall not cause or
result in, or be deemed to cause or result in, the Purchaser, any of its Affiliates or subsidiaries, or any
of their respective Representatives, having any liability, obligation, or responsibility for, or any
Purchased Assets being subject to or being recourse for, any Interest whatsoever, whether arising
under any doctrines of successor, transferee or vicarious liability, breach of fiduciary duty, aiding or
abetting breach of fiduciary duty or otherwise, whether at Law or in equity, directly or indirectly, and
whether by payment, setoff, recoupment, or otherwise.
27.

For the avoidance of doubt, notwithstanding the consummation of the Transactions and

the employment by the Purchaser of certain Persons previously employed by the Debtors, (i) the
Purchaser shall not have any obligations or liabilities to any employee of the Debtors or in respect of
any employee benefits owing to any employee of the Debtors by the Debtors or by any plan or
program administered by the Debtors or for the benefit of the Debtors’ employees, and (ii) any
obligations of the Purchaser to any such Person shall be expressly limited to (a) those obligations
expressly agreed upon by the Purchaser (if any) with such Person, and (b) those obligations explicitly
assumed by the Purchaser (if any) under the Asset Purchase Agreement.
Good Faith
28.

The Transactions contemplated by this Sale Order, the Asset Purchase Agreement and

Transaction Documents are undertaken by the Purchaser without collusion and in good faith, as that
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term is defined in section 363(m) of the Bankruptcy Code, and accordingly, the reversal or
modification on appeal of the authorization provided herein to consummate the Sale and other
Transactions shall not alter, affect, limit, or otherwise impair the validity of the Sale or such other
Transactions (including the assumption, assignment and/or transfer of the Purchased Contracts), unless
such authorization and consummation are duly stayed pending such appeal. The Purchaser is a good
faith purchaser within the meaning of section 363(m) of the Bankruptcy Code and, as such, is entitled
to, and hereby granted, the full rights, benefits, privileges and protections of section 363(m) of the
Bankruptcy Code.
Other Provisions
29.

The Purchaser is hereby authorized, in its discretion, in connection with consummation

of the Transactions to allocate the Purchased Assets, Assumed Liabilities, and Purchased Contracts
among its Affiliates, subsidiaries, designees, assignees, and/or successors in a manner as it, in its
discretion, deems appropriate and such Person shall be entitled to all of the rights, benefits, privileges
and protections of the Purchaser as are accorded to the Purchaser under this Sale Order, and the
Debtors shall, to the extent set forth in the Asset Purchase Agreement and Transaction Documents,
cooperate with and take all actions reasonably requested by Purchaser to effectuate any of the
foregoing. In the event that the Purchaser designates a Person to acquire any Purchased Assets (each a
“Purchaser Designee”), including, without limitation, any Purchased Contracts, then any reference to
the “Purchaser” in this Sale Order shall be deemed to be a reference to “the Purchaser and/or such
applicable Purchaser Designee,” unless the context requires otherwise. Upon the transfer of any
Purchased Asset or Purchased Contract to, or the assumption of any Assumed Liability by, a Purchaser
Designee, such Purchaser Designee shall be solely responsible for such Purchased Asset, Assumed
Liability, or Purchased Contract (including performance thereunder), as applicable.
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Nothing contained in any plan of reorganization or liquidation, or order of any type or

kind entered in (a) these Chapter 11 Cases, (b) any subsequent chapter 7 case into which any such
chapter 11 case may be converted, or (c) any related proceeding subsequent to entry of this Sale Order,
shall conflict with or derogate from the provisions of the Asset Purchase Agreement or the terms of
this Sale Order. To the extent of any such conflict or derogation, the terms of this Sale Order shall
govern.
31.

Pursuant to Bankruptcy Rules 6004(h), 6006(d), 7062, and 9014, this Sale Order shall

not be stayed after the entry hereof, but shall be effective and enforceable immediately upon entry, and
the stays provided in Bankruptcy Rules 6004(h) and 6006(d) are hereby expressly waived and shall
not apply. Accordingly, the Debtors are authorized and empowered to close the Sale and other
Transactions immediately upon entry of this Sale Order.
32.

Nothing in this Sale Order shall modify or waive any closing conditions or termination

rights in Article IV of the Asset Purchase Agreement, and all such conditions and rights shall remain
in full force and effect in accordance with their terms.
33.

No bulk sales law or any similar law of any state or other jurisdiction applies in any

way to the Transactions. Accordingly, Purchaser shall not under any circumstances at any time be
held liable or responsible for any of the tax liabilities (of any type or nature whatsoever, however
arising, federal, state or local, including fines, penalties or interest or additions thereto) of any of the
Debtors, including as an alleged successor or otherwise, except as otherwise expressly set forth in the
Asset Purchase Agreement.
34.

Any payment or reimbursement obligations of the Debtors owed to the Purchaser

pursuant to the Asset Purchase Agreement or the Transaction Documents shall be paid in the manner
provided therein, without further notice to or order of this Court. Any such obligations shall constitute
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allowed administrative claims against the Debtors with first priority administrative expense status
under sections 503(b) and 507(a)(2) of the Bankruptcy Code.
35.

The failure specifically to include any particular provision of the Asset Purchase

Agreement in this Sale Order shall not diminish or impair the effectiveness of such provision, it being
the intent of this Court that the Asset Purchase Agreement be authorized and approved in its entirety.
36.

The Asset Purchase Agreement and Transaction Documents may be modified, amended

or supplemented in a writing signed by the parties thereto and in accordance with the terms thereof,
without further notice to or order of this Court; provided, however, that any such modification,
amendment or supplement shall not have a material adverse effect on the Debtors’ estates unless
approved by order of this Court. All such modifications, amendments and/or supplements, and all
Transaction Documents, not previously provided to the Creditors’ Committee shall be provided
promptly to the Creditors’ Committee, if appointed.
37.

This Court retains jurisdiction, pursuant to its statutory powers under 28 U.S.C.

§ 157(b), to, among other things, (i) interpret, implement, and enforce the terms and provisions of this
Sale Order, the Asset Purchase Agreement, the Transaction Documents, and any amendments thereto
and any waivers and consents given thereunder; (ii) compel delivery of the Purchased Assets to the
Purchaser; (iii) enforce the injunctions and limitations of liability set forth in this Sale Order; and (iv)
enter any orders under sections 363 and 365 of the Bankruptcy Code with respect to the Purchased
Contracts.
38.

All time periods set forth in this Sale Order shall be calculated in accordance with

Bankruptcy Rule 9006(a).
39.

The automatic stay provisions of section 362 of the Bankruptcy Code are vacated and

modified to the extent necessary to implement the provisions of this Sale Order and the terms and
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conditions of the Asset Purchase Agreement and the Transaction Documents.
40.

The rules of construction set forth in section 1.3 of the Asset Purchase Agreement shall

apply to this Sale Order, mutatis mutandis.
41.

To the extent that this Sale Order is inconsistent with any prior order or pleading with

respect to the Motion, the terms of this Sale Order shall govern.

To the extent there are any

inconsistencies between the terms of this Sale Order or the Bidding Procedures Order, on the one
hand, and the Asset Purchase Agreement or any Transaction Document, on the other hand, the terms
of this Sale Order and the Bidding Procedures Order shall govern, as applicable.
Dated: ________, 2015
Wilmington, Delaware
UNITED STATES BANKRUPTCY JUDGE
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